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Tue Supreme Court of the United States 
during its last term, in the case of Brine v. 
Hartford Ins. Co., rendered a decision of 
considerable importance as to the effect in 
proceedings in the Federal courts of state 
statute, regulating the transfer and mortgage 
of real estate. The court held: 1. The laws 
of the state in which land is situated control 
exclusively its descent, alienation and trans- 
fer from one person to another, and the effect 
and construction of instruments intended to 
convey it. All such laws in existence when a 
contract in regard to real estate is made, in- 
cluding the contract of mortgage, enter into 
and become a part of such contract. 2. A 
state statute, therefore, which allows to the 
mortgagor twelve months to redeem after a 
sale under a decree of foreclosure, and to a 
judgment creditor of his three months after 
that, governs to that extent the mode of 
transferring the title and confers a substan- 
tial right, and thereby becomes a rule of 
property. This right of redemption after 
sale is, therefore, obligatory on the Federal 
courts, sitting in equity, as on the state 
courts, and the rules of practice of such 
courts must be made to conform to the law 
of the state, so far as may be necessary to 
give substantial effect to the right. See 
Olcott v. Bynam, 17 Wall 58; Ex parte Mc- 
Neil, 13 Wall. 243; United States v. Crosby, 
7 Cranch., 115; Clark v. Graham, 9 Wheat. 
177; McGoon v. Scales, 9 Wall 27. 





In Schmid v. Humphrey, 2 West. Jur. 475, 
decided by the Supreme Court of Iowa at its 
last term, an action was brought to recover 
damages for injuries received by plaintiff 
while traveling on a highway, by reason of de- 
fendant’s dogs frightening his horse. The 
defense was that the plaintiff, at the time of 
the injury, was engaged in labor on the Sab- 
bath contrary to the statute law of the state. 
The court held that this did not bar a recov- 
ery. Srevers, J., said: ‘‘Conceding the 
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plaintiff was engaged in labor does it there- 
fore follow he cannot recover? He is not 
seeking to enforce any contract which is pro- 
hibited by law; nor is he seeking to enforce 
any right obtained by the breach of any law. 
Suppose it be said the plaintiff was doing 
something prohibited by law, but which in no 
manner concerned the defendant, or disturbed 
him in any of his rights or privileges, will it 
do in such case to say that the plaintiff is no 
longer under the protection of the law, and 
that the defendant may with impunity, by the 
use of positive force or through negligence 
do him an injury, and that no civil liability is 
incurred thereby? Can the defendant be 
permitted to set up as a defense the fact that 
the plaintiff was doing something prohibited 
by law which did not in fact directly contrib- 
ute to the injury? We think not.’’ It has 
been held that a trespasser may recover dam- 
ages from one who sets spring guns on his 
premises in a negligent manner, whereby the 
trespasser is injured. Bird v. Holbrook, 4 
Burg. 624; Hooker v. Miller, 37 Iowa 613. 
And so may one who while trespassing on 
the lands of another is bitten by dogs. 
Loomis y. Terry, 17 Wend. 496. In Massa- 
chusetts, New York, and other states travel- 
ing on the Sabbath is expressly prohibited, 
and in the former state it has been held that a 
person who travels on business or for pleas- 
ure cannot recover of a street railway com- 
pany for injuries received in consequence of 
negligence of the company while so traveling 
in their cars. Stanton v. Metropolitan R. R. 
Co., 14 Allen 485. The contrary doctrine is 
held in New York. Carroll v. Staten Island R. 
R.. 59 N. Y. 126. In the former state it was 
held in Gregg v. Wyman, 4 Cush. 322, that 
the ‘‘owner of a horse who lets it, on the 
Lord’s day, to be driven for pleasure to a par- 
ticular place, could not maintain an action of 
tort against the hirer for driving it to a dif- 
ference piace, and in so doing injuring it.’’ 
This doctrine is repudiated in Woodman v. 
Hubbard, 25 N. H. (5 Foster), 67; and Mor- 
ton v. Gloster, 46 Maine 420; and it has 
been abandoned in Massachusetts, and Gregg 
v. Wyman expressly overruled in Hall v. 
Corcoran, 107 Mass. 251. Bosworth v. 
Swansey, 10 Met. 363, and other cases in that 
state which hold that towns are not liable for 
injuries caused to one who is traveling on the 
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Sabbath, by reason of a defective highway, 
are much modified by Hall v. Corcoran. See 
also Bigelow v. Reed, 51 Maine 325; Baker 
v. City of Portland, 58 Ib. 199; Moheny v. 
Cook, 26 Pa. St. 342; Sutton v. Wauwatosa, 
29 Wis. 21; Kerwhacker v. C. C. & C. R. R. 
Co., 3 Ohio St. 172; Phil., Wil. & Balt R. 
R. v. Phil. Tow Boat Co., 23 How. 209. 
See also 6 Cent. L. J.. 401. 





In a recent Pennsylvania case, Justice »v. 
Nesquehoning Valley Railroad Co., 18 Alb. 
L. J. 171, a railroad company, authorized 
by its charter to appropriate lands under the 
power of eminent domain, entered upon lands 
without objection from the owner, but with- 
out taking the proper proceedings to acquire 
the lands, and laid its ties and rails. Upon 
subsequent proceedings being taken to acquire 
the land it was held that, although the com- 
pany was a trespasser, yet the ties and rails 
did not enure to the owner of the land so as 
to entitle him to claim allowance for their 
value. The common law rule is that a tres- 
passer who builds on another’s land dedi- 
cates his structures to the owner. The rea- 
son is that having affixed his chattels to the 
realty, they become part of it, and he cannot 
add further injury by tearing them down. 
Even a tenant is, to a modified extent, affect- 
ed by the same rule. If he improves under 
a covenant, the covenant governs his right of 
removal. So if in favor of trade he erects 
structures for his business, doing no unneces- 
sary or irreparable injury to the land, yet 
having done this without consent, he must 
remove his erections before the expiration of 
his term, otherwise he will be presumed to 
dedicate them to his lessor. AGnew, C. J., 
who delivered the opinion of the court in the 
case at bar distinguished it from these, say- 
ing: ‘*‘ This is not a case of a mere trespass by 
one having no authority to enter, but of one 
representing the state herself, clothed with the 
power of eminent domain, having a right to 
enter and to place these materials on the land 
taken for a public use—materials essential to 
the very purpose which the state has declared 
in the grant of the charter. It is true the 
entry was a trespass, by reason of the omis- 
sion to do an act required for the security of 
the citizen, to-wit, to make compensation or 
give security for it. For this injury the citi- 





zen is entitled to redress. But his redress 
cannot extend beyond his injury. It cannot 
extend to taking the personal chattels of the 
railroad company. They are not his, and 
cannot increase his remedy. The injury was 
to what the landholder had himself, not to 
what he had not. Then why should the ma- 
terials laid down for the benefit of the public 
be treated as dedicated to him? In the case 
of a common trespasser the owner of the 
land may take and keep his structures nolens 
volens ; but not so in this case, for though 
the original entry was a trespass, it is well 
settled that the company can proceed in due 
course of law to appropriate the land, and 
consequently to reclaim and avail itself of 
the structures laid theron. Harrisburg v. 
Crangle, 3 W. & S. 464; McClinton v. Rail- 
road Co., 16 P. F. Smith 409; Railroad Co. 
v. Burton, 11 id. 379. And in Harvey v. 
Thomas, 10 Watts 63, it was held that the 
subsequent proceeding to assess compensa- 
tion was a protection against a recovery of 
vindictive damages.’’ See also Meigs’ Ap- 
peal, 12 P. F. Smith 28. There are some 
analogies bearing remotely on this question 
and showing that property is not gained by 
the owner of land because found upon it. 
Thus in case of property carried off by a 
flood and stranded on the premises of another, 
the owner may follow it, enter and take it, or 
if the owner of the land convert it, may re- 
cover its value. Foster v. Bindle Co., 4 
Harris, 393; Ellis v. Edwards, 4 Watts 63. 
And even a sale will not carry unknown 
secreted valuables. Hutchison v. Harris, 
2 Wright 491. 








REFORMATION OF THE DEED OF A MAR- 
RIED WOMAN. 





In Shroyer v. Nickell, 55 Mo. 264, where a 
hnsband and wife, jointly seized of land, made 
a conveyance duly acknowledged, whereby 
they intended to convey that land to a certain 
person, but failed to do so, because the land 
was incorrectly described, it was held that 
equity could not reform the deed in the par- 
ticular referred to. 

This ruling was placed in substance upon 
the grounds: That the reforming power of a 


court of equity could only be exercised where 
there was a valid contract whereon such power 
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could act; that (aside from the instance of a 
separate estate) a married woman could con- 
tract in no way, save that specifically pointed 
out by statutory regulation—i. e., by deed duly 
executed and acknowledged; and that as the 
deed in question, as executed, did not convey 
the land intended, the matter, so far as 
concerned reformation of the instrument, was 
beyond the reach and domain of equitable in- 
terposition. And in that case it was remarked : 
‘* Aside from the exceptional case above noted, 
a feme covert is utterly incapable of binding 
herself by a contract to convey her land, either 
at law or in equity, except by a compliance 
with the prescribed statutory forms. An 
attempted contract on her part is not such 
compliance, nor is her disappointed intention 
to convey clothed with those forms. The 
deed which Mrs. Shroyer, in conjunction with 
her hushand, acknowledged, could, if possess- 
ed of any validity at all, manifestly be effect- 
ual in one of two ways—either as a deed or as 
a contract to convey. If as the former, then 
its sole effect as to her was to pass whatever of 
legal title she had to the land therein described, 
and to none other. If as a contract to con- 
vey, then its effectiveness would consist in 
passing her equitable interest in the land in- 
tended to be conveyed, although not mentioned 
in the instrument which she signed. But asa 
mere contract to convey, it was utterly inef- 
fectual, by reason of the incapacity before 
mentioned.’’ 

Precisely the same view was taken in Martin 
v. Hargardine, 46 Ill. 322, where it was said: 
‘* The difference between correcting a deed as 
to the husband, or, it he is dead, as to the 
heirs and to the wife or widow, is this: As to 
the husband, the deed is made in execution of a 
contract between the grantor and grantee, and 
if it does not properly express the contract as 
really made, either as to the description of 
the lands or otherwise, it can be corrected by 
a court of chancery on the making of satisfac- 
tory proof. * * * But the wife is incapable of 
making a contract which will bind her as to 
her dower. She can relinquish it to the grantee 
of her husband, but only in the manner 
pointed out by the statute. The execution of 
a deed by signing, sealing and delivering it is 
not sufficient, much less an agreement to exe- 
cute a deed. The deed must not only be 
signed and sealed, but it must be acknowledged 
in a special manner, before an officer designa- 
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ted by the law, and a certificate must be place 
by such officer upon the deed, showing such 
acknowledgment to have been made in the 
mode required by the statute. The character 
and effect of this transaction can not be 
changed by subsequent proof. If the deed 
describes the north-east quarter instead of the 
south-east, as was intended, and the wife exe- 
cutes and acknowledges the deed before the 
mistake is corrected, all that can be said is, 
that she has relinquished her dower in the 
lands described in the deed, and in none other, 
and although she may have agreed to relin- 
quish it in another tract, and may have sup- 
posed she was doing so, yet if she has not 
done so, the court has no power of compelling 
her. Her agreement does not bind her, and 
the court can not take her relinquishment of 
dower in one tract, and apply it to another in 
which she never has relinquished. This would 
make for her a new deed.’’ 

A similar enunciation is made in Knowles 
v. McCamly, 10 Paige, Ch. 342. Mr. Justice 
Story, says: ‘* By the general principles of 
law, a married woman is, during her coverture, 
disabled from entering into any contract 
respecting her real property, either to bind 
herself or to bind her heirs. And this disa- 
bility can be overcome only by adopting the 
precise means allowed by law to dispose of 
her realestate; as in England by a fine,and in 
America by a solemn conveyance.’’ 2 Story 
Eq., § 1391, and cas. cit. And the great cur- 
rentof authority flows in this direction. 

Mr. Bishop says: ‘‘If there is a defect in 
the wife’s conveyance, rendering it void at 
law, it is equally so in a court of equity; and 
the latter tribunal has no jurisdiction to cure 
it, or compel a conveyance from her in due 
form. It is so, even though the purchase- 
money has been paid.’’ 1 Bishop Law Mar. 
Wom., § 599, and cas. cit. I have been 
able to find but two cases, however, in the 
reports, Shroyer v. Nickell, and Martin v. 
Hargardine, supra, where the point has been 
directly decided that equity could not lend its 
aid where a mistake had been made as to the 
description of the land intended to be con- 
veyed by a married woman. But if it be 
true that equity cannot cure a defect in the 
deed of a feme covert, it certainly cannot mat- 
ter in what the defect consists. If there is 
no defect the title has passed by the deed, 





and equitable interposition is alike impossible. 
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and unnecessary. If there is a defect, the 
deed is ‘‘ void at law,’’ and equity cannot 
cure it. And it must be upon the very and 
sole ground that the deed is inoperative and 
valueless at law, that induces a complainant 
to come into a court of equity for its correc- 
tion. That a court of equity will not enforce 
the agreement of a married women to convey 
her land, is settled by abundant authority. 
Wooden v. Morris, 2 H. W. Green, 65, and 
cas. cit.; Lane v. McKeen, 15 Maine, 305, 
and cas. cit.; Pilcher v. Smith, 2 Head, 208 ; 
and it would seem that the same reasons 
which would prevent equitable interference, 


by way of specific performance, would also |, 


prevent equitable interposition, by way of 
reformation. For it must be remembered 
that equity can neither enforce nor reform 
a contract, unless it has validity. But the 
contract of a married woman, respecting land 
held simply in her own right, has no existence 
while executory, nor validity when executed, 
unless executed as the statute requires. 

A contrary view would require that a court 
of equity, instead of following the law, should 
override the plainest statutory provisions, and 
substitute its decretal compulsion for what 
the statute has ordained shall be done with- 
out any compulsion whatever. 

If correctly reported, a recent case in Indi- 
ana, Hamer v. Medsker (an abstract of which 
appeared in the Cenrrat Law Journat, Vol. 7, 
No. 4, July 26, 1878), holds that, ‘‘ when a 
married woman has attempted to convey her 
real estate, but the conveyance is defective for 
want of compliance with the requisites of the 
statute, a court of equity will not lend its 
aid. In such a case, the court will not 
require her to make a conveyance, in accord- 
ance with the requirements of the statute. 
This would not only contravene the policy of 
the law, but require her to make such a con- 
tract as she herself has not made. Nor is there, 
in such a case, any contract that can be 
enforced by way of specific performance, 
because the feme covert is incapable of 
making such a contract, except in the manner 
prescribed by statute.’”’ But after laying 
down the premise thus broadly and correctly, 
the court also holds that where a married 
woman has received the purchase-money for 
her land, and has, conjointly with her hus- 
band, executed a deed ‘‘in all respects in 
accordance with the statute, and perfect,’’ 








except that it does not describe the land sold, the 
mistake may be corrected as against her and 
her heirs. This conclusion does not seem to 
be at all consistent with, or warranted by 
the premise. In short, the learned court, 
while correctly asserting that a valid contract 
is a sine qua non for a decree for specific 
performance, has fallen into the grave error 
of holding that such a contract is altogether 
immaterial as the basis of a decree for 
reformation. The motive which prompted 
the court to reach what was so illogical a 
conclusion, that of preventing injustice being 
done, was certainly a worthy one; but the 
purposes of justice could have been abun- 
dantly accomplished, in other modes, ex. gr. : 
by declaring the purchase-money alien upon the 
land. Such a ruling has passed into prece- 
dent in the case of Pilcher v. Smith, 2 Head, 
208. And that ruling was in full accord with 
that familiar principle in equity jurisprudence, 
which makes purchase-money, prematurely 
paid, a lien on the land upon which it was 
paid. Mackreth v. Simmons, 15 Ves. 344, 
353 ; Adam’s Eq. 128, and cas. cit. ; Burgess 
v. Wheate, 1 W. Black. 150; s. c., 1 Eden, 
211. The mere payment of purchase-money, 
as is well known, constitutes no valid basis 
for specific performance, as there is, owing to 
the statute of frauds, no valid contract; but 
courts of equity, in order to prevent injustice, 
will declare the money a lien on the land on 
which it was prematurely paid. It seems 
quite evident that such a decree was as far as 
the court could have consistently gone in the 
case of Hamer v. Medsker. 





TEsTUDO. 








LIABILITY OF STOCKHOLDERS. 





TIBBALS v. LIBBY. 





Supreme Court of Illinois, 
[Filed at Ottawa, June 21, 1878.] 


Hon. JOHN SCHOLFIELD, Chief Justice. 
“ SIDNEY BREESE, ] 
T. LYLE DICKEY, 

“ oe eo f Associate Justices. 
“© JOHN M. SCOTT, | 
‘© ALFRED M. CRalIG, 


1. UNDER GENERAL INSURANCE LAW OF ILLINOIS. 
—Stockholders in a corporation organized under the 
general insurance law of Illinois, approved March 11, 
1869, are liable to creditors of the company in a sum 
equal to the amount of stock held by them severally 
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until the capital stock is all paid in, and a certificate of 
that fact made and recorded, as required by that act, 
and such a stockholder is not relieved from his double 
liability by the payment to the corporation of the 
stock subscribed by him. 

2. EFFECT OF INCREASING CAPITAL STOCK.— Where 
an insurance company was operating under a special 
charter, the increase of its capital stock, in pursuance 
of the provisions of the general law, was in effect an in- 
corporation under the general law, and all stockholders 
of the company assenting to such increase are subject 
to the additional liabilities imposed by the general 
law.* 

3. THE CASE OF BUTLER v. WALKER, 80 III. 345, re- 
ferred to and applied to this case. 


Appeal from Cook county. 


BREESE, J., delivered the opinion of the court: 


This was an action of tresspass on the case upon 
promises, brought to the Supreme Court of Cook 
county by Charles M. Tibbals and William H. 
Whitehead, as surviving partners of David Strick, 
deceased, plaintiffs, and against Washington 
Libby, defendant. The declaration is in three 
counts, charging in the first count that the 
Great Western Insurance Company of Chicago, 
was in January 17, 1873, a corporation organized 
and doing business under the general insurance 
law, entitled ** An act to incorporate and govern 
fire, marine, and inland navigation insurance com- 
panies doing business in the State of Illinois,’’ 
approved March 11, 1869; that this company was 
indebted to the plaintiffs in the sum of five thous- 
and dollars; that on that day the company ac- 
counted with the plaintiffs and found to be in 
arrear and indebted to plaintiffs in that sum, and 
that defendant was then and still is a trustee and 
corporator of that company, and therefore liable 
to plaintiffs to the amount by him subscribed to 
and for the capital stock of the company. And 
they aver that defendant subscribed to that capital 
stock the sum of ten thousand dollars; and they 
further aver that the whole amount of the capital 
stock of that company had not been paid in, and 
a certificate thereof recorded as required by the 
act, and being so liable he promised to pay, &c. 
The second count alleges a reorganization of the 
company on Aug. 23, 1870, under the General In- 
surance Law, and its capital increased and did 
business as such reorganized corporation, and on 
January 17, 1872, the company was indebted to 
plaintift inthe sum of five thousand dollars; alleges 
that cefendant is one of the trustees and corpora- 
tors of the company; that he was a subscriber for 
the stock to the amount of ten thousand dollars; 
that no certificate was filed, &c. The third count 
alleges that this company, on July 28, 1871, made 
its certain policy of insurance to the plaintiffs by 
which, for the consideration of fifty dollars, it 
insured plaintiffs to the amount of five thousand 
dollars against loss, &c., to the stock, &c., the 
property of the plaintiffs situated in a building on 
Lake street and No. 9 Market street, in Chicago, 


* NoTE.—The provisions of the general incorpora- 
tion law of 1857, of Illinois, being nearly the same as 
those of the insurance law of 1869, this decision has a 
wide application in that state. 





for six months. The considerations of the policy 
are set out, the total destruction of the prop- 
erty by the fire of Oct. 9, 1871, to their loss of 
twelve thousand dollars, proofs of loss and their 
acceptance by the company and an accounting 
with the company on Jan. 17, 1872, and the com- 
pany found indebted to the plaintiffs in the sum 
of five thousand dollars. It is then averred that 
at this time the defendant was a trustee, a corpora- 
tor, a stockholder, and a director in the company, 
he having subscribed for ten thousand dollars of 
the stock of the same, wherefore he became liable, 
&e. 

The general issue was pleaded and submitted to 
the court for trial. The court found against the 
plaintiffs and rendered judgment against them for 
the costs, to reverse which they appeal. 

We have stated fully the plaintiffs case as he 
made it to appear by his declaration, and we can- 
not perceive any material difference between it 
and the case of Butler v. Walker, 80 Ill. 345. It 
was there held that the stockholders of the insur- 
ance company, subject to the general law of 1869, 
are liable for the debts of their company to the full 
amount of their respective shares of stock when 
the full amount subscribed has not been paid in, 
and he is not relieved of his liability by pay- 
merit of the stock subscribed by him. Until the 
full capital stock is paid in aud a certificate of the 
fact made and recorded, he is liable to be sued 
for the debts of the company to the amount of his 
stock. 

Although this company had a special charter, 
yet the increasing of its capital stock to five mil- 
lion dollars under the general law, was in effect 
an incorporation under the general law, and sub- 
scribers to this stock incurred the liabilities im- 
posed by that law. 

We think the proof shows that Libby was a di- 
rector of this corporation, and as one of the stock- 
holders gave his written assent, and expressed in 
writing his desire that the capital stock should be 
increased to five millions of dollars; and as a di- 
rector of the company, under his deposition that 
he with others composed a majority of the direct- 
ors of the company, and that the company has a 
capital stock of five million dollars, divided into 
fifty thousand shares of one hundred dollars each; 
that one million, twelve thousand dollars were act- 
ually subscribed, and one hundred and eighty-six 
thousand, three hundred and thirty-five 93-100 dol- 
lars paid in, in cash, by the several stockholders, 
towards the payment of the shares respectively 
subscribed, and for no other purpose. In addition 
to this, it appears the name of defendant is found 
in the report required by Jaw to be made. by the 
president and secretary of the company to the au- 
ditor of public accounts, filed in his office August 
23, 1870, asa subscriber for fifty shares of the stock, 
of the value ot five thousand dollars, at which time 
defendant was a director of the company. The 
record is replete with evidence that defendani was 
a stockholder to the amount of five thousand dol- 
lars. ‘The defendant denies he was ever a subscri- 
ber to the stock ora director of the corporation. 
We think this denial comes rather too late, when 
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his name appears in both capacities in all the re- 
ports of the company which the law required it to 
make to the public. It is barely possible that these 
things could be, and he not a director and stock- 
holder. In the report to the auditor of August 23, 
1870, the same is signed by defendant as one of the 
directors of the company, and the notary public 
certifies that each,of the ‘‘ subscribers thereto,” of 
whom defendant was one, swore to and subscribed 
the same. 

The claim of plaintiffs against the insurance 
company was fully established, and they were in 
the strictest sense creditors of the company; and 
the liability of defendant as a stockholder is fixed. 

We take no note of the bankruptcy proceedings, 
as they can not affect plaintiffs’ rights. Their right 
to recover against a stockholder is not taken away 
by the bankruptcy of the corporation of which he 
was a stockholder; that fact fixes the liability of 
the stockholders. This opinion has been delayed 
by reason of an intimation or suggestion from dis- 
tinguished members of the bar, that the case of 
Butler v. Walker, supra, was not satisfactory to the 
profession, and that other cases of like nature 
would be presented, in order that it might be re- 
viewed and reversed. No case of that kind having 
occurred, we are disposed to adhere to that opin- 
ion, and make this in conformity therewith. The 
judgment of the superior court is reversed, and the 
cause remanded fora new trial in conformity to 
this opinion. 


-_— 
<< 


CO-TENANCY—CROPS RAISED BY CO-TEN- 
ANT—ACTION. 


KEAN v. CONNOLY. 








Mupreme Court of Minnesota, April Term, 1878. 
[Filed August 6, 1878.] 


Hon. JAMES GILFILLAN, Chief Justice. 


r : 7 — Associate Justices. 


1. ONE CO-TENANT OF REAL PROPERTY CANNOT 
RECOVER from his co-tenant on account of the appro- 
priation by the latter directly to his own use of the 
products of the common property, where there is no 
agreement between the parties making the latter liable 
to the former on account of such appropriation, and 
where the latter has not excluded the former from the 
enjoyment of the common property. 


2. TAXES PAID MAY BE SET-OFF.—Where one co- 
tenant recovers of his co-tenant for receiving more 
than his just proportion of rents and profits of the 
cemmon property, the latter is entitled to be allowed 
to off-set in reduction of the amount recovered all 
sums paid by him within six years for taxes upon the 
former’s share of the estate. 


Appeal from order of the District Court of 
Dakota county, denying defendant’s motion for a 
new trial. 


Seagrave Smith, for respondent; Davis, O’Brien 
@ Wilson, for appellant. 


’ Brrry, J., delivered the opinion of the court: 





Defendant and the plaintiff’s intestate were ten- 
ants in common of certain parcels of land, the 
former owning an undivided two-thirds, the latter 
the remainder. Defendant cutgrass growing upon 
the land. This action is brought to recover one- 
third of the value of the same, ‘“‘as rents and 
profits ’’ of the common property, received by de- 
fendant. It is not alleged or shown that defend- 
ant sold any of the grass. But the complaint alleges 
that the grass was cut and taken by him, and that 
he * converted ’’ it to his own use. As these alle- 
gations are not controverted, it may be assumed 
that the defendant in some way appropriated the 
grass to his own use, and thus had the benefit of 
it, though it cannot be assumed that he sold it, or 
that he received value for it in money or other- 
wise. The answer denies that the value of the 
rents and profits was as large as alleged in the 
complaint, and attempts to set up a counter claim, 
arising out of the payment by defendant of all the 
taxes charged upon the whole of the common 
land. No facts are averred showing that any ac- 
counting is necessary in order to determine what 
share of the rents and profits received by defen- 
dant the plaintiffis entitled to recover. But upon the 
issues as found, if he is entitled to recover anything, 
he is entitled to recover a share of such rents and 
profits proportionate to his share in the lands, to- 
wit, one-third less the deduction (if any) to 
which the defendant may be entitled on account of 
the payment of taxes. In other words, it is upon 
the issues to be assumed, that the defendant is not 
entitled to have the plaintiff’s one-third of the 
rents and profits received by defendant abated or 
reduced on any other account than that of such 
payment of taxes. Under this state of facts, 
there is no reason why, if the plaintiff is entitled 
to recover at all, he should not do so in this action 
which may properly be regarded as in the nature 
of assumpsit. Freeman on Co-tenancy, sec. 280- 
284. The main question in the case is, whether 
one tenant in common can recover anything of 
his co-tenant for taking and converting to his own 
use the products of the common land. The ques- 
tion has, of course, no reference to a case of waste, 
or the receipt of rents or profits from a third per- 
son. Our statute enacts that ‘one joint tenant or 
tenant in common, and his executor or adminis- 
trator, may maintain an action against his co-ten- 
ant for receiving more than his just proportion of 
the rents and profits of the estate owned by them 
as joint tenants or tenants in common.” Gen. 
Stat. ch. 75, sec. 24. 

As respects the ground of the liability of one 
tenant incommon to his co-tenant, this statute is 
analogous to 4 & 5 Anne, ch. 16, which gives an 
action of account by one tenant in common against 
another as his bailiff, ‘‘for receiving more than 
comes to his just share or proportion.”’ Also, to 
the statute of New York, which gives a like action 
against a co-tenant ‘‘for receiving more than his 
full proportion.”’ 1R. 8. 750, sec. 9. Also, to the 
statute of Indiana,which gives a tenant in common 
an action against his co-tenants, ‘‘for receiving 
more than his just proportion.” The statute of 
Missouri is similar to the New York statute. 
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In Henderson vy. Eason, 17 Ad. & El. N. S. 701, 
on appeal from the Court of Queen’s Bench to the 
Exchequer Chamber, the passage above quoted 
from the statute of 4 and 5 Anne, was fully con- 
sidered, and was held, “to apply only to the 
cases where the tenant in common receives money 
or something else, where another person gives or 
pays it, which the co-tenants are entitled to sim- 
ply by reason of their being tenants in common, 
and in proportion to their interests as such, and of 
which one receives and keeps more than his just 
share according to that proportion.””> McMahon 
v. Burchell, 22 Eng. Ch. 125, is to the same effect. 
In Woolever v. Knapp, 18 Barb. 265, the statute of 
New York came under consideration. It was 
held to be substantially the same as the statute of 
Anne, and the court followed Henderson v. Eason, 
supra, holding that one of several tenants in com- 
mon, who possesses the entire premises, without 
any agreement with the others as to his posses- 
sion, or any demand on their part to be allowed to 
enjoy the premises with him, is not liable to ac- 
count to his co-tenants for the use and occupation 
of the premises. This case is approved and fol- 
lowed in Dresser vy. Dresser, 40 Barb. 300; in El- 
well v. Burnside, 44 Barb. 447: in Wilcox v. 
Wilcox, 48 Barb. 327; in Scott v. Guernsey, 60 
Barb. 163, and has not, so far as we discover, been 
criticised or disapproved in any of the courts of 
New York. In Crane v. Waggoner, 27 Ind. 52, 
the statute of Indiana above referred to was con- 
sidered, and citing and following Henderson v. 
Eason, and Woolever vy. Knapp, the court held, 
that the statute applied only to cases *‘ where rent 
and payment in money or in kind due in respect of 
the premises is received from a third party by one 
co-tenant, who retains for his own use the whole, 
or more than his proportionate share,”’ and that 
one tenant in common, unless he has been exclud- 
ed from possession by his co-tenant, cannot main- 
tain an action against the latter for use and occu- 
pation. Ragan v. McCoy,29 Mo. 356, is to the same 
effect. See also Isreal y. Israel, 30 Mo. 120; Izard v. 
Bodine, 3 Stock. 403; Davidson v. Thomson, 22 
N. J. Eq. 83; Pico v. Columbet, 12 Cal. 414; Peck 
v. Carpenter, 7 Gray 283; Freeman on Co-tenancy 
and Partition, secs. 258, 270, 275, 276. <A different 
view of the liability of a tenant in common is 
taken in Thompson v. Bostick, 1 McMaullan’s Eq. 
(So. Car.) 75; in Early v. Friend, 16 Gratt. 47; in 
Shiels v. Stark, 14 Ga. 435; in Hayden v. Merrill, 
44 Vt. 348. But we think that Mr. Freeman is 
warranted in asserting, that ‘‘ the decided pre- 
ponderance of the authorities both in England and 
America affirms the right of each co-tenant to en- 
ter upon and hold exclusive possession of the 
common property, and to make such profi: as he 
can by proper cultivation, or other usual means of 
acquiring benefit therefrom, and to retain the 
whole of such benefits, provided that in having 
such possession and in making such profits, he has 
not been guiity of an ouster of his co-tenant, nor 
hindered the latter from entering upon the prem- 
ises and enjoying them as he had a right to do. 
The reasoning upon which these decisions consti- 
tuting the great bulk of the authorities on this 





subject rests is, that as each co-tenant has at all 
times the right to enter upon and enjoy every part 
of the common estate, this right can not be im- 
paired by the fact that another of the co-tenants 
absents himself, or does not choose to claim his 
right to an equal and common enjoyment; that it 
would be inequitable to compel a co-tenant in pos- 
session to accountfor the profits realized out of his 
skill, labor and business enterprise, when he has 
no right to call upon his co-tenant to contribute 
anything towards the production of these profits, 
nor to bear his proportion when, through bad years, 
failure of crops, or other unavoidable misfortunes, 
the use made of the estate resulted in a loss in- 
stead of a profit to the one in possession.’”’ Free- 
man on Co-tenancy, sec. 258. 

It is not alleged in the complaint in this action, 
that the defendant has been guilty of any ouster of 
the plaintiff or his intestate, nor that he has in any 
way hindered them from eutering upon the com- 
mon premises and enjoying thesame. Neither does 
the case disclose any evidence to that effect. If it 
did, the evidence would be irrelevant for lack of 
proper allegations in the complaint. The case is 
simply one in which the defendant has appropria- 
ted directly to his own use, products of the com- 
mon property without, so far as appears, any ex- 
clusion of his co-tenant from the enjoyment there- 
of. Insucha state of facts, the plaintiff can not 
recover. It is proper to add that, upon the evi- 
dence in the case, it does not appear that the de- 
fendant has appropriated any more than two-thirds 
of the grass growing upon the common land. This 
would be no more than the “just proportion ”’ 
which the statute under which this action is brought 
allows him, for he owns two-thirds of the land, and 
in this connection it is further to be noticed that, 
though evidence as to the quantity of grass cut by 
defendant was received without objection, the 
complaint, even if sufficient in other respects, is 
evidently defective in failing to allege a taking by 
defendant of more than his ** just proportion.” 
With regard to the matter set up by way of counter- 
claim, we are of opinion that it was not well 
pleaded as a counter-claim, neither was. the evi- 
dence sufficient to warrant its allowance as such. 
There was not, at the time when the taxes were 
alleged to have been paid, any provision of law au- 
thorizing a tenant in common to recover of his co- 
tenant for taxes paid by the former upon the lat- 
ter’s share of the common estate, unless such"pay- 
ment was made at the latter’s express or implied 
request. Payment without such request would, 
therefore, be the act of a mere volunteer, and would 
impose no obligation of reimbursement. But in 
case one co-tenant recovers of another for receiving 
more than his just proportion of rents and profits, 
we are of opinion that the latter should he allowed 
to offset, in reduction of the amount recovered, all 
sums paid by him within six years, for taxes upon 
the former’s share of the estate. Hannan v. Os- 
born, 4 Paige, 343; Freeman on Co-tenancy, sec. 
278. The off-set should be allowed, not as a statu- 
tory counter-claim, but as an equity under the third 
subdivision of sec. 79, ch. 66, Gen. Stat. An equity 
of this kind may well rest upon the justice of re- 
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quiring the tenant who seeks to charge his co- 
tenant with receiving more than his just propor- 
tion of the rents and profits, to make allowance 
for moneys expended in the defense or protection 
of the common estate, as, for instance, in preserv- 
ing it from forfeiture on account of non-payment 
of taxes. 

We believe that these conclusions dispose of all 
the important questions in the case, the result 
being that the order denying a new trial is reversed. 


ee 


MUNICIPAL BONDS — TAXES COLLECTED 
FOR PAYMENT OF BONDS ILLEGALLY 
ISSUED CAN NOT BE RECOVERED BACK. 





RANNEY v. BADER. 





Supreme Court of Missouri, April Term, 1878. 


Hon. T. A. SHERWOOD, Chief Justice. 
“Wo. B. NAPTON, 
© WARWICK HouGu, 
“ EK. H. Norton, 

“ ~=JOHN W. HENRY, 


Associate Justices. 


1. THE BONDS ISSUED BY THE County Court of 
Cape Girardeau County, on behalf of Cape Girar- 
deau Township, under act of March 23d, 1868, to aid 
in building the C. G. & St. L. R. R., were without au- 
thority of law, and are void. Ranney v. Bader, 50 Mo. 
600, overruled. 


2. THE BONDS BEING VOID, the tax levied to pay 
interest on them was illegal; but a collector who has 
collected such illegal tax is not liable in any action 
brought by a taxpayer to recover back the amount of 
taxes so collected from him. 


8. THE COLLECTOR NEED ONLY ENQUIRE whether 
the assessor had jurisdiction over the property; 
i, e., whether it is taxable in any form, and he need not 
trouble himself about the regularity of the proceed- 
ings. Ifthe tax-list shows jurisdiction he is protected. 

4, WHERE THE ASSESSMENT IS ILLEGAL, or is based 
on the illegal act of the county court, the remedy of 
the tax-payer must be by a proceeding to arrest the 
execution of the illegal assessment or collection of the 
tax. This may be done by certiorari or by bill in 
equity, or by injunction by the attorney-general or other 
proper law officer. 


L. Houck, for plaintiff in error; T. C. Reynolds, 
for defendant in error. 


NORTON, J., delivered the opinion of the court: 


This suit was instituted in the Circuit Court of 
Cape Girardeau county, to recover the sum of 
$67, which, it is alleged, the defendant, as sheriff 
and collector for said county, had collected from 
plaintiff by coercion, the same having been levied 
on his real estate situated in the township of Cape 
Girardeau, in said county, as a special tax, to be 
applied to the payment of interest on certain rail- 
road bonds, issued by said county on behalf of 
said township to the Cape Girardeau and State 
Line Railroad. Itis also alleged in the petition, 
that all the proceedings of the county court in 
levying said tax, and issuing said bonds, were 
without authority of law and void. The defend- 








ant admits, in his answer, the collection of the 
sum sued for, and sets up, by way of justification, 
that the bonds, for the payment of interest on 
which the tax was levied, were valid and lawful, 
and that the tax was assessed according to law. 
The principal recitals of the answer may be found 
in the case of Ranney v. Bader, 50 Mo. 600. All 
the allegations of the answer were denied by 
replication, a trial had, resulting in a judgment 
for defendant, from which plaintiff has prosecuted 
his writ of error to this court. The various objec- 
tions made to the reception of evidence, and the 
giving and refusing instructions during the pro- 
gress of the trial, present but two questions for 
our determination: 

Ist. Were the bonds, out of which the interest 
originated, and for the payment of which interest 
the tax was levied and collected, issued by author- 
ity of law? 

2d. If issued without lawful authority, can the 
plaintiff recover for the enforced payment of the 
taxes assessed and levied to pay interest on them? 

I. The bonds out of which the present contro- 
versy arose were issued by the County Court of 
Cape Girardeau,on behalf of Cape Girardeau town- 
ship, in said county, under the act of March 23, 
1868. (Acts 1868, p. 92.) The evidence intro- 
duced on trial shows that there were 619 registered 
and qualified voters in said township, and that at 
the election held for the purpose o: testing the 
willingness of the people of said township to sub- 
scribe $150,000 of stock for the purpose of con- 
structing a railway commencing at the city of 
Cape Girardeau, running in a southwest direction 
to some desirable point on the state line, only 376 
votes were cast in favor of the subscription, which 
lacked 36 votes of being two-thirds of the quali- 
fied voters of said township. The first question 
presented must, therefore, under the authority of 
the cases of State ex rel. Woodson v. Brassfield, 
and Webb v. Lafayette County Court, decided at 
this term, be answered in the negative. 

If. The bonds being void because they were 
issued without authority of law, it therefore fol- 
lows that the tax levied to pay the interest on 
them was illegal. While this is so, it does not 
follow that the defendant, who, as collector, en- 
forced its payment, is liaole to be sued therefor. 
In the case of Rubey v. Shain, 54 Mo. 207, it was 
expressly held that the collector who had col- 
lected taxes which had been assessed for the pur- 
pose of paying interest on an illegal and void 
subscription, made to a railroad company by the 
county court, was not liable, in an action brought 
against him by a tax-payer to recover back the 
amount of tax so collected from him. ‘This case 
is not deemed to be in conflict with those which 
decide that a tax collector is held to the same de- 
gree of responsibility which attaches to sheriffs 
and constables, nor with the cases of State v. 
Shacklett, 37 Mo. 280, and Glasgow v. Rowse, 
43 Mo. 489, in which the collectors were held 
liable, on the ground that the property taxed 
was not subject to taxation, and that the illegality 
ef the tax was apparent on the face of the tax 
books placed in the hands of the collectors, and 
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disclosed the fact that no jurisdiction existed to 
levy the tax. While not in conflict with the prin- 
ciple announced in those cases, it is in harmony 
with that announced in the case of St. Louis M. 
L. Ins. Co. v. Charles, 47 Mo. 466, where it was 
held that the collector need only inquire whether 
the assessor had jurisdiction over the property— 
that is, whether it was taxable in any form, and 
he need not trouble himself about the regularity 
of the proceedings. If the tax list shows juris- 
diction he is protected. ‘‘ It wasthe collector’s 
duty to collect the tax, unless the assessment was 
void, and it could not be said to be void if the 
property was subject to taxation.’’ It was also 
held in the case of N. M. R. R. Co. v. MeGuire, 
49 Mo. 483, that when the property is liable to be 
taxed in any form, though irregularly assessed, 
the collector would not be liable to the tax-payer 
for the amount collected. In the case of Ruby v. 
Shain, supra, which we think decisive of the 
second point we are considering, it was held that 
when the property was liable to taxation, the 
assessor’s book, superintended and sanctioned by 
the county court, ordered the collection of the 
tax, the collector would be exonerated from 
liability, and that when the assessment is illegal, 
or when it is based on the illegal act of the coun- 
ty court, the remedy of the tax-payer, must be by 
a proceeding to arrest the execution of the illegal 
assessment and collection of the tax. 

This may be done by certiorari, under the au- 
thority of the cases of State ex rel. v. St. Louis 
County Court, and State ex rel. v. Dowling, 50 Mo. 
134, in which it was held that the action of the 
county court in assessing taxes was judicial in its 
character, and that a writ of certiorari would lie to 
review its action in that respect. It may also be 
done under authority of Newmeyer v. Mo. & Miss. 
R. R. Co., 52 Mo. 81, by any tax-payer who may 
for himself, and on behalf of all other tax-payers, 
similarly situated, by bill in equity to annul the 
illegal acts of county courts in respect to assessing 
and levying taxes. Judge Ewing, in the opinion of 
the court, cites approvingly the case of Wood v. 
Draper, 24 Barb. 187, in which it was held ‘that 
it must be regarded as the settled law of this court 
that it will grant its aid to restrain, by injunction, 
the imposition of any tax or burden on the tax- 
payer contrary to law, on a complaint filed by any 
tax-payer on his own behalf, as well as on behalf 
of others similarly interested.”’ It may also be 
done under authority of the case of State v. Saline 
Co. Court, 51 Mo. 352, where it was held that the 
state, through its attorney-general, or other proper 
law officer, might maintain a proceeding by injunc- 
tion to restrain the imposition and collection of an 
illegal tax. 

It is said the above cases are not in strict accord 
with the cases of Dean v. Todd, 22 Mo. 92; Sayre 
v. Tompkins, 23 Mo. 443; Barron v. Davis, 46 Mo. 
394; Leslie v. City of St. Louis, 47 Mo. 478; Stein 
v. Franklin Co. 48 Mo. 176, which assert the doc- 
trine that courts of equity will not interfere by in- 
junction to restrain the collection of an illegal and 
void tax. The distinct ground upon which the 
court based its conclusion was, that in such cases 





courts of equity will not interfere, because there 
was acomplete remedy afforded to the injured 
party by an action at law against the officer. 

There is, however, another ground of equitable 
jurisdiction which reconciles the conclusion reached 
in the cases of Newmeyer v. Mo. & Miss. R. R. 
Co., and Rubey v. Shain, supra, with the cases above 
cited, viz: That equity will maintain jurisdiction 
to prevent multiplicity of suits; and no stronger 
case could be put for entertaining jurisdiction 
under this rule, than is presented when one tax- 
payer, for himself and all other tax-payers of a 
township or county similarly interested, brings his 
bill, asking tbe chancellor to put forth restraining 
process to prevent the imposition and collection of 
an unauthorized tax, and thus settle in one suit 
what it would take hundreds, and perhaps thous- 
ands to do, if such relief were denied, and the 
parties subject to the payment of such tax were 
driven, each one, to his action at law for redress. 

Following the case of Rubey v. Shain, supra, the 
judgment is affirmed on the ground that the col- 
lector is not liable. 

All concur in the conclusion reached, so far as it 
is based on the non-liability of the collector, except 
Sherwood, C. J., who dissents. Sherwood, C. J., 
and Henry, J., concurring in views éxpressed in 
regard to act of 1868, and bonds issued under it. 
Napton, J., dissenting therefrom. Hough, J., ad- 
heres to his opinion in the Bruassfield case, but de- 
clines to declare the bonds invalid, on the ground 
that their recitals, which are not before the court, 
may be such as to protect the innocent holders, 
under the decision of Carpenter v. Town of La- 
throp, 51 Mo. 483. 

————— 

ADJOINING PROPRIETORS-—INJURY— 

LIABILITY. 





SANDERSON v. PENNSYLVANIA COAL 
COMPANY. 





Supreme Court of Pennsylvania, May, 1878. 


Hon. DANIEL AGNEW, Chief Justice. 
rs eas ee } 
SAAC G. GORDO { = : 

“ Ww, T Woopwarp, f Associate Justices. 

** EDWARD M. Paxson, } 

Plaintiff was the owner of a tract of land on which 
he erected a dwelling-house, and through which tract 
a stream ran, which was dammed by him and used 
for an ice and fish pond, and also to supply a cistern. 
Defendant established a colliery near plaintiffs land, 
and pumped the water therefrom, so that it passed 
into the stream and unfitted it for the use to which 
plaintiff had been putting it. In an action by plaintiftto 
recover for the injury, the court below directed a non- 
suit. Held, error. 


Woopwakp, J., delivered the opinion of the 
court: 

In the year 1868 the plaintiff purchased a tract of 
land in the city of Scranton, and began the erec- 
tion of a house upon it, which was finished in the 
year 1870. Before the purchese, a stream of water, 
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which ran through the land, was examined by Mr. 
Sanderson, who traced it to its source. It appears 
from his testimony that the existence of this stream 
was a leading inducement to the plaintiff to buy 
and build. It was called by some of the witnesses 
Mealow Brook, and was of an average width of 
perhaps seven feet throughout the distance from 
the house of the plaintiff to the springs from which 
it flowed. Mr. Sanderson testified that when he 
traced it in 1868 the water was perfectly pure. 
Dams were built across it for the purposes of a fish 
and ice pond, and to supply a cistern. Water was 
carried in pipes from the cistern to a ram, and 
thence to a tank in the attic of the house. After 
the improvements were completed the defendants 
established a colliery on lands belonging to them 
along the stream, and about two miles above the 
land of the plaintiff. A drift was first made into 
their mine, and a shaft was afterwards sunk. The 
water which collected in the drift, as well as that 
pumped by powerful engines from the shaft, ran 
into Meadow Brook, and was carried to its outlet 
in the Lackawanna river. It was alleged on the 
trial that the effect of the mine water was to cor- 
rupt the water of the stream, and to render it worse 
than worthless for any domestic or household use. 
There was évidence that the fish in the brook were 
destroyed; that the willows along the banks died; 
that the pipes cosnecting it with the cistern, the 
ram and the house, were corroded and eaten out; 
that the water became unfit for domestic use as 
early as 1873, and that its use for all purposes was 
abandoned in 1875. After the evidence of the 
plaintiff had been given, it was held by the court 
to be inadequate to warrant or support a verdict, 
and a non-suit was directed. 

In the summary disposition that was made of the 
cause, sight appeared to have been lost of some 
distinctions which the law has settled, and a mis- 
take seems to have been made in choosing the class 
of precedents that were followed. The water in 
the mine of the defendants was in the ground be- 
fore the colliery existed, but the drift and shatt 
collected it in such volume, and the mining opera- 





tions made its ejection necessary in such a direc- | 


tion, as to render what was harmless in its natural 
state a souree of material discomfort, mischief and 
disaster. Undoubtedly the defendants were en- 
gaged in a perfectly lawful business, in which large 
expenditures had been made, and with which wide- 
spread interests were connected. But, however 
laudable an industry may be, its managers are still 
subject to the rule that their property can not be 


so used as to inflict injury on the property of their | 


neighbors. ‘* Every man,’ Lord Truro observed, 
in Egerton v. Earl Brownlow, 4 H. L. Cases, 195, 
‘*is restricted against using his property to the 
prejudice of others.”” The invasion of an estab- 
lished right will in general per se constitute an in- 
jury for which damages are recoverable, for in all 
civil acts the intent of the actor is less regarded 
than the consequences to the party suffering. Thus, 
if a man lop a tree, and the boughs ipso invito fall 
upon another, or he shoot at a butt and hit another 
unawares, an action lies. So one is liable who has 
sand through which a river runs to turn his neigh- 
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bor’s mill, and lops the trees growing on the river 
side, and the loppings impede the progress of the 
stream, which hinders the mill from working. 
Broom’s Leg. Max., 366, 367. To render a partic- 
ular case an exception to the general principles 
controlling the exercise of dominion over property 
by its proprietor, it must be ascertained to be ex- 
ceptional in its surroundings or its facts. From 
necessity the principles are sometimes relaxed. 
They do not apply where it is impossible to gather 
safe facts to become bases for safe rvles. With 
respect to water flowing in a subterraneous course, 
it has been held that the owner of land through 
which it flows has no right or interest which will 
enable him to maintain an action against an owner 
who, in carrying on mining operations on his own 
land in the usual manner, drains away the water 
from the other’s land and lays his well dry. Acton 
v. Blundell, 12 M. & W. 324. Haldeman v. Burck- 
hart, 9 Wright, 514, and Wheatly v. Baugh, 1 Ca- 
sey, 528, were ruled in the same way. So rights 
and liabilities in respect of artificial streams, when 
first flowing on the surface, are in some particulars 
distinct from those respecting natural streams so 
flowing. They are distinct at least to the extent 
that the user of the easement of sending on the 
water of an artificial stream to the land of a neigh- 
bor, is no evidence that the land from which the 
water is sent has become subject to the servitude 
of being bound to send it on. Gavin v. Martin, 19 
C. B. N.S. 758. Perhaps Smith v. Kenrick, 7 C. 
B. 715, may be classed as an exceptional case also, 
in its circumstances, although as aprecedent it will 
probably prove of doubtful value. It was held 
there that each of two owners of adjoining mines 
has a natural right to work his own mine in the 
manner most convenient and beneficial to himself, 
although the natural consequence may be that some 
prejudice will accrue to the owner of the adjacent 
mine. 

But except where it is qualified by the existence 
of peculiar conditions, the duty of the owner of 
property is defined by the maxim sic utere tuo ut 
alienum non ledas. Can it be said as a conclusion 
of law that the duty of these defendants is quali- 
fied by such conditions? They created an artificial 
water course from their mine to Meadow Brook. 
The plaintiffs insisted that the act resulted in grave 
injury tothem. Why ought not the jury to have 
been left to determine the truth or falsity of their 
allegation? It was declared in Gavin v. Martin, 
supra. that if the water in an artificial stream, when 
brought to the surface, is made to flow on the land 
of a neighbor, without his consent, it isa wrong 
for which the party causing it so to flow is liable. 
If a man brings or uses a thing of a dangerous na- 
ture op his own land, he must keep it at his own 
peril, and is liable for the consequences if it es- 
capes and does injury to another. Jones v. Festi- 
nog, L. R. 3 Q. B. 736. The person whose grass or 
corn is eaten by the escaping cattle of his neigh- 
bor, or whose mine is flooded by the waters from 
his neighbor’s reservoir, (Harrison v. Great North- 
western R. R., 3 Hurl. & Colt. 238), or where hab- 
itation is made unhealthy by the fumes and noi- 
some vapors of his neighbor’s alkali works (St. 
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Helen’s Smelting Co. v. Tipping, 11 H.L. Cas. 
642), is damnified without any fault of his own; 
and it seems but reasonable and just that his 
neighbor, who has brought something on his own 
property which was not naturally there, harmless 
to others so long as it was confined to his own 
property, but which he knows will be mischievous 
if it gets on his neighbor’s, should be obliged to 
make good the damage which ensues if he does not 
succeed in confining it to his own property. Fletch- 
er v. Rylands, L. R. 1 Ex. 280. In an elaborate 
and carefully considered opinion in Mason v. Hill, 
5 B. & A. 1, Denman, C.J., held, that the pos- 
sessor of land through which a natural stream 
runs, has the right to the advantage of that stream 
flowing in its natural course, not inconsistent with 
a similar right in the proprietors of the land 
above and below, and that neither can any pro- 
prietor above diminish the quantity or in- 
jure the quality of the water, nor can any 
proprietor below throw back the water without 
his license or grant. It was one of the features of 
that case that the water which the defendant had 
the right to use, subject to the duty of returning 
it, was heated when it was returned tothe stream, 
and the jury had assessed damages for that. The 
Chief Justice said in entering judgment: ‘‘ As to 
the right to recover for the injury sustained by the 
water being returned in a heated state, there can 
be no question.”» In Wood v. Sutcliffe, 16 Jur. 75, 
8 E. L. & Eq. 217, an injunction was granted 
to restrain the defendant, against whom a recov- 
ery had been had at law, from pouring dye-wares, 
dye liquors,madder, indigo or potash,into a channel 
that connected his dye-works with a stream called 
the ‘* Bowling Beck,”’ on which, below the works, 
the cotton mill of the plaintiffs was situated, and 
in the use of the water of which they claimed 
prescriptive rights. ‘‘I am satisfied from the evi- 
dence,’ the Vice-Chancellor remarked in the 
course of his opinion, ‘* that to some considerable 
extent the pollution of this stream is inevitable, 
and that no court of law or court of equity,nor all the 
courts in the world, except there were a power of 
removing all that mass of human beings which 
now congregate about its banks, ever could restore 
it to the state in which it once was. But still it 
does not follow, because there be a certain degree 
of pollution which cannot be very accurately 
measured, and which is inevitable, that therefore 
everybody has a right to pollute the stream by 
pouring in immense quantities of filth and pollu- 
tion from his own works to make it ten thousand 
times worse.”’ 

Pennington v. Brinsop Hall Coal Co., L, R.5 
Chan. Div. 769, was a case where an injunction 
was granted to restrain the defendants from pump- 
ing water from their colliery into Borsdane Brook, 
by which the water in use for the cotton mill of 
the plaintiffs had been corrupted. While their 
claim included the assertion of a prescriptive right, 
it was discussed mainly in view of the position of 
the plaintiffs as sub-riparian owners, by the jus- 
tice who granted the injunction. In answer to the 
suggestion that, in lieu of the remedy sought, 
damages should be awarded, it was said: ‘“ The 





rights of the plaintiffs as, riparian owners are 
not limited to their present modes of enjoyment. 
It is impossible to forsee what new modes they or 
their successors in title may resort to, or the ex- 
tent of damages which would be compensation 
for the injury which the continued pollution might | 
cause to such new modes of enjoyment.’’ While 
aright by prescription was the main element of 
the title of the plaintiffs to a decree in Wood vy. 
Sutliffe, and a partial element in the title of the 
plaintiffs in Pennington v. Brinsop Hall Coal Co., 
it did not enter at all into the consideration of 
Mason v. Hill. There indeed it was expressly 
put aside. ** We do not wish,’’ the Chief Justice 
declared, ‘* to rest a judgment for the plaintiff on 
this narrow ground.”? Pennington v. Coal Com- 
pany was decided so lately as last May, and it 
would seem that in England this branch of the 
law has been definitely and firmly settled. 

And the question is by no means a fresh one in 
Pennsylvania. In Barclay v. Commonwealth, 1 
Casey, 503, the defendant had been convicted of a 


; nuisance in the Quarter Sessions of Bedford, in 


permitting the washing and waste from his barn- 
yard to escape into the springs dedicated by the 
Penns to the use and benefit of the inhabitants of 
the town of Bedford In this case the judgment 
was reversed for an irregularity in the sentence, 
but the conviction was approved. Little Schuyl- 
kill Nav. Co. v. Richards, 7 P. F. S. 142, was an 
action to recover damages for injury to the plain- 
tiff’s forge-dam in the Little Schuylkill River, 
caused by the throwing of coal dirt, slate and 
loose earth into the channel of the stream by the 
servants and employees of the defendants. ‘The 
refuse matter was carried down the river by the 
action of the water and deposited in the dam. 
Other persons were shown to have cast the refuse 
of their mines into the water, and the court below 
had charged in substance that the defendants were 
liable for the combined results of all the deposits. 
This instruction raised the main question on the 
writ of error. It was held here that the liability 
of the defendants began with their act on their 
own land, and was wholly separate and independ- 
ent of concert with others, and that their tort, 
having been several when committed, did not be- 
come joint because its consequences united with 
the consequences of the acts of others. But it 
was not suggested that under any theory or doc- 
trine of public policy the defendants had the right 
to use the river bed as a dumping ground for the 
rubbish of their mines. The corruption of the 
water was not alleged it is true, but it is not 
readily apparent how a principle could be sound 
that would justify the destruction of the water of 
a running stream for one purpose and not justify 
the destruction of its uses by the same or similar 
agency for all purposes whatever. 

In the argument the ground was distinctly 
taken that immense public and private interests 
demand that the right which the defendants exer- 
cised in ejecting the water from their mine should 
have recognition and be established. It was said 
that in more than a thousand collieries in the 
anthracite regions of the state, the mining of coal 
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can only be carried on by pumping out the per- 
colating water which accumulates in every tunnel, 
slope and shaft, and which, when brought to the 
surface, must find its way by a natural flow to 
some surface stream. It was urged that the law 
should be adjusted to the exigencies of the great 
industrial interests of the commonwealth, and 
that the production of an indispensable mineral 
reaching to the annual extent of twenty millions 
of tons should not be crippled and endangered by 
adopting a rule which would make colliers an- 
swerable in damages for corrupting a stream into 
which mine water would naturally run. These 
are considerations that are entitled to be well 
weighed. In the trial of questious like this before 
a jury they ought to be kept steadily in view. 
The proprietors of large and useful interests 
should not be hampered or hindered for frivo- 
lous and trifling causes. For slight inconveniences 
or occasional annoyances they ought not to be 
held responsible, and in dealing with such com- 
plaints juries should be held with a steady hand. 
Only when some material and appreciable injury 
has been sustained should a recovery of damages 
against them be allowed. But there must be one 
rule of law maintained for all men, and by that 
rule all men’s rights must be tried and tested. The 
view so earnestly and ably presented by the coun- 
sel here was pressed upon Mr. Justice Mellor in 
the trial of St. Helen’s Co. v. Tipping, 11 H. L. 
Cases, 642, a precedent in every way of interest 
and value. ter the verdict a motion fora new 
trial was heard and refused by the Court of 
Queen’s Bench, and on appeal to the Exchequer 
Chamber and afterwards to the House of Lords 
the judgment was affirmed. In charging the jury 
the judge used this language: ‘The defendants 
say, ‘if you do not mind you will stop the pro- 
gress of works of this kind;’ I agree that that is 
80, because no doubt in the county of Lancaster, 
above all other counties where great works have 
been created and carried on, works which are the 
means of developing the national wealth, you 
must not stand on extreme right and allow a per- 
son to say, ‘I will bring an action against you for 
this, that and so on.’ Business could not go on if 
that were so. Everything mast be looked at from 
a reasonable point of view; therefore the law 
does not regard trifling and small inconveniences, 
injuries which sensibly diminish the comfort, en- 
joyment or value of the property which is affect- 
ed.’’ In another part of the same lucid charge 
the jury were instructed that, ‘‘if a man by any 
act, either by the erection of a lime-kiln or cop- 
per works, or any work of that description, sends 
over his neighbor’s land that which is noxious and 
hurtful, to an extent which sensibly diminishes 
the comfort and value of the property, and the 
comfort of existence on that property, that is an 
actionable injury.’’ The consequences that would 
flow from the adoption of the doctrine contended 
for could be readily foretold. Relaxation of legal 
liabilities and remission of legal duties to meet 
the current needs of great business organizations 
in ove direction would be logically followed by the 
same relaxation and remission on the same 
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grounds in all other directions. One invasion of 
individual right would follow another, and it 
might be only a question of time when, under the 
operation of a single colliery, a whole country 
side would be depopulated. Judgment reversed. 
PAXSON, J-, dissented. 











NOTES OF RECENT DECISIONS. 





WHEN AUCTIONEERS’ WARRANTORS OF TITLE.— 
Davie v. Blakely. Court of Appeals of Texas, 18 Alb. L. 
J.114. Opinion by Ector, P. J.—An auctioneer, selling 
personal property at public outery, without disclosing 
the name of the owner of the property sold, is liable 
upon an implied warranty of title. 


FOREIGN ADMINISTRATOR—NOT LIABLE TO SUIT 
WHEN.—Magraw v. Irwin. Supreme Court of Penn- 
sylvania, 9 Pitts. L. J. 5. Opinion by MERcuR, J.— 
1. A foreign administrator, who has not administered 
in Pennsylvania, can not be sued in Pennsylvania. 2. 
A, resident of Maryland, died, leaving his eutire estate, 
consisting partly of bonds of Pennsylvania corpora- 
tions, to his wife, and naming his brother as executor; 
the latter died prior to the testator. Letters of ad- 
ministration, with the will annexed, were granted to 
his widow by the Orphans’ Court of Cecil County, 
Maryland; she filed an appraisement and inventory of 
the estate, the court directed that she take it at the ap- 
praisement; she died and defendant was appointed ad- 
ministrator. While on a visit to Pennsylvania, plain- 
tiff sued him. Held, that he could not sustain 
his action in Pennsylvania. 


WHEN APPOINTMENT OF RECEIVER OF INSURANCE 
COMPANY AUTHORIZED.—Atly.-Gen. v. Atlantic Life 
Ins. Co.. New York Court of Appeals, 18 Alb. L. J. 
112. Opinion by FOLGER, J. 1. The question to be 
determined, where the appointment of a receiver for 
an insurance company is asked is, are the assets of the 
company sufficient to justify the belief that the com- 
pany may continue in the business of insurance with 
safety to the public? If they are not sufficient a re- 
ceiver should be appointed. 2. On an application by 
the attorney-general for the appointment of a receiver 
of an insurance company, it appeared that the assets of 
the company were short of a sum equal to the amount 
of the outstanding policies by about one-tenth that 
amount, that the capital had been entirely sunk, that 
a portion of the assets were of a kind not readily avail- 
able, and that its management was careless and not 
such as to beget confidence. Held, that an order ap- 
pointing a receiver would not be set aside by this 
court. 


EASEMENT — WATER RIGHT APPURTENANT TO 
LAND—TREsPass.—Cave v. Crafts.—Supreme Court 
of California, 1 Cal. L.R,359. Opinion by McKINsTRY, 
J.—1. The purchase of land carries with it all the ap- 
parent benefits and easements, as previously enjoyed, 
without any express reservation or grant, and the 
word “appurtenances” is not necessary to such con- 
veyance. The grant of the principal carries the inci- 
dent. 2. An “easement ” to real estate granted is a 
privilege off and beyond the local boundary of the land; 
in this case of conducting water through the lands re- 
tained by the common grantors of the plaintiffs and 
defendants; and no subsequent act of their grantor 
could divest them of their right. But to acquire a 
right to water by adverse use for more than five years, 
the use must be open, as of right, also peacable. If 
disputed or interrupted, however slightly by the own- 
ers, the acquisition of such right is prevented. 3. 
The existence of an easement will support an action 
- or trespass. 
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EVIDENCE—REBUTTAL—LEADING QUESTIONS DIs- 
CRETIONARY WITH COURT, AND NOT GROUND FOR 
REVERSAL.—Farmers Mutual Ins. Co. v. Bair. Su- 
preme Court of Pennsylvania, 6 W. N. 40. Opinion by 
Paxson, J. 1. The admission of evidence not strictly 
in rebuttal is in the discretion of the court, and not 
error. The exercise of such discretion is not re- 
viewable, unless for gross abuse. 2. When a witness 
is called to contradict a previous witness, the correct 
practice is to put the question to him in the same lan- 
guage in which it has been put to the witness sought 
to be contradicted. 3. Whilst it is error not to allow a 
leading question where a party has a right to put it, 
the improper allowance of a leading question is no 
ground for reversal. ‘* While there areinstances in the 
books where judgments have been reversed for the re- 
fusal to allow leading questions where the party was 
entitled to put them, I know of no reversal in Pennsyl- 
vania for allowing a leading question. Susquehanna 
Coal Co. v. Quick, 11 P. F. Smith, 328 is not an excep- 
tion, as in that case there were a number of other as- 
signments of error which were sustained. The reason 
for this is manifest. The form of a question, whether 
it shall be put as leading or otherwise, depends not 
upon an inflexible rule, but upon a variety of cireum- 
stances which must of necessity be left te the discre- 
tion of the court below. Thus a party may be sur- 
prised by his own witness, and after he has placed him 
on the stand discover that he is hostile, in which case it 
is settled law that he may be asked leading questions as 
if upon cross-examination. Therule isthus laid down 
in Starkie on Evidence, at page 147: ‘Thus, a party’s 
own witness who, having given one account of the 
matter, when called on the trial gives a different ac- 
count, may be asked by the party calling him whether 
he had given such account, stating it, to the attorney. 
And if a witness called stands in a situation which, of 
necessity, makes him adverse to the party calling him, 
counsel may cross-examine him.’ The mere manner 
of the witness, when on the stand, may be such as to 
justify the court in permitting leading questions. Itis 
needless to multiply instances. Itis said in Shars- 
woo0d’s Notes to Starkie, at page 150, that ‘the allow- 
ance of a leading question is within the discretion of 
the court, and not the subject of a writ of error, 
although the refusal to allow a party to put a leading 
question, who is entitled to doso upon cross-examina- 
tion is,’ and a number of authorities are cited in sup- 
port of the text. The same doctrine is laid down in 
Greenleaf, sec. 485.” 


CONTRACTS—SUBSCRIPTIONS IN AID OF COLLEGE. 
—Sturqes v. Denison University. United States Dis- 
trict Court, Northern District of Ohio, 10 Ch. L. N. 
395. Opinion by WELKER, J.—1. Subscriptions made 
in aid of endowments to a college become fixed and 
legal obligations as soon as the college performs the 
undertaking on its part, and are provable in bank- 
ruptey, as otherclaims. 2. Where such subscriptions 
are settled by giving promissory notes therefor, every 
presumption of law is in favor of the validity of the 
transaction, and the burden of proof is on the party 
opposing, if he would impeach it. In Ohio it is the 
policy of the law to promote and favor the interests of 
education. In Ohio Female College vy. Love, 16 Obio 
St. 27, Scott, J., says: ‘* It has at all times been the 
declared policy of this state to favor and promote the 
interests of education and the general diffusion of 
knowledge among the people. To this fact the pro- 
visions of the constitution itself, our system of school 
laws and acts providing for the incorporation of insti- 
tutions of learning bear ample testimony.” * * * * 
This subscription was then authorized by law. It was 
evidently intended by the maker that the managing 
officers of the corporation should rely on it as a part of 
the means and resources of the institution. It was 





but reasonable that they should rely upon the solemn 
pledge thus given, and incur liabilities upon the faith 
of it. And that such liabilities were in fact incurred, 
the petition distinctly avers.””> The question here 
raised is not a new question in courts of bankruptcy. 
It was before the United States Court in and for the 
District of Deleware, and was decided about the year 
1875, in the case of Capelle v. Trinity M. E. Church, 11 
B. R., 536. The following is the syllabus of the 
case: ‘A claim was proved by a church corporation, 
founded upon a verbal promise by a bankrupt to M, 
that he (the bankrupt) would pay $800 if M would 
subscribe a portion of the indebtedness due from the 
church to M, the promise being subsequently publicly 
announced in the church in the presence of the congre- 
gation. It appeared by the proof that the expenses 
had been incurred by the trustees of the church upon 
the faith of the subscriptions generally, though not 
that any definite expenditure was made on the faith 
of this particular subscription. Held, that the prom- 
ise was founded on a good legal consideration upon two 
alternative grounds. It was one of the two mutual 
promises for the benefit of the church, each being the 
consideration of the other,and the claim provable by 
the beneficiary; and, secondly, as a promise to the 
echureh, partly upon which expenses were incurred, 
it would sustain an action of assumpsit, and might be 
proved in bankruptcy. See also Amherst Academy v. 
Cowles, 6 Pick. 427, particularly as to consideration 
and burden of proof, notes being given. The case of 
Farmers’ College v. Executors of McMicken, 2 Disney, 
495, is another Ohio authority supporting the claim of 
the University. In this case it is distinctly held: 1. 
A gratuitous subscription, to pay certain moneys to- 
wards a particular stated fund to be raised for the en- 
dowment of certain professorships in a college, be- 
comes a fixed legal obligation as soon as the college 
has performed its undertaking and raised the required 
amount of reliable subscriptions. 2. Such subscrip- 
tions to the college to do an act, if the college will per- 
form a prescribed duty on its part, if accepted, the 
contract is complete. 








SPECIFIC PERFORMANCE—CONDITIONAL CONTRACT 
—‘* SUBJECT TO THE TITLE BEING APPROVED BY 
OUR SOLICITORS.”—Hussey v. Horne Payne. En- 
glish Court of Appeal, 26 W. R. 703. When an offer 
for the sale of an estate is accepted “ subject to the 
title being approved by our solicitors,” a new term is 
introduced, and there being no unconditional accept- 
ance of the offer there is no contract. Decision of 
Mains, V. C., reversed. 


EMPLOYER AND EMPLOYED—CONTRACT BETWEEN 
EMPLOYED AND THIRD PARTY HAVING CONTRACT 
WITH EMPLOYER —CORRUPT BARGAIN — BIAS—AB- 
SENCE OF DAMAGE TO EMPLOYER.—Harrington v. 
Victoria Graving Dock Co. English High Court, Q. 
B. Div. 26 W. R.740. Where a bargain is made bet- 
ween one who is in the employ of another and a third 
party who has contracted with the employer, which 
bargain is calculated to bias the mind of the employed 
and cause him to act to the prejudice of the employer, 
such bargain is corrupt, even though it does not actu- 
ally bias the mind of the employed, and though no 
damage results to the employer. 


SURETY—UBERRIMA FIDES—PRESSURE — DISCLO- 
SURE—AGREEMENT TO STIFLE PROSECUTION—ILLE- 
GALITY OF CONTRACT — RIGHT TO RELIEF.—Da- 
viesv. L. & P. M. Ins. Co.—English High Court, 
Chy. Div., 26 W. R. 794. 1. A contract between a 
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surety for a debtor and a creditor is not one in which 
there is an universal obligation of disclosure on the 
part of the creditor—is not uberrimu fides; but it is 
one which must be based on the free and voluntary 
agency of the individual who enters into it, especially 
where there is no consideration. In such a contract 
very little will affect its validity. 2. Illegality of a con- 
tract, when resuiting from pressure, and from an at- 
tempt to stifle a prosecution, does not induce the court 
to refuse relief at the suit of the party who has paid 
money when subject to the pressure. 3. There is a 
great difficulty in applying the principle melior est po- 
sitio defendentis to the case of an action to set aside an 
illegal contract whereby money has been placed in 
medio. 


LANDLORD AND TENANT—COVENANT—QUIET EN- 
JOYMENT—PREMISES LET FOR A PURPOSE SUBSE- 
QUENTLY MADE ILLEGAL.—Newby v. Sharpe. Eng- 
lish Court of Appeal, 26 W. R. 685. The defendant let 
the basement of a store to the plaintiff, and covenanted 
to keep the premises in proper repair and condition, 
so that the same might be available for storing cart- 
ridges and for quite enjoyment by the plaintiff. Other 
parts of the store were let to other persons for the 
storage of gunpowder. Soon afterwards the Explo- 
sives Act, 1875, was passed, making it illegal to store 
cartridges and gunpowder in the same store, without 
a license, under pain of forfeiture. On the act coming 
into operation the defendant removed the cartridges 
which the plaintiff had deposited in the store, and gave 
notice that he would inform the authorities if the plain- 
tiff stored any more. Held,that there had been atres- 
pass but no eviction by the defendant, and that there 
had been no breach of covenant by the defendant, the 
covenant to keep the demised premises in proper 
condition for storing cartridges only referring to phys- 
ical condition, and there being no obligation on the de- 
fendant to procure a license to make the storage legal 
notwithstanding the act. 


COMPANY—LIABILITY OF DIRECTORS FOR FRAUD 
OF AGENT—BROKER’S PROSPECTUS—PRINCIPAL AND 
AGENT—PERCEPTION OF BENEFIT FROM FRAUD.— 
Weir v. Barnett. English Court.of Appeal. 26 W. R. 
746. At a general meeting of a company formed to 
work a mine the directors, one of whom was defend- 
ant Bell, were authorized to raise money by deben- 
tures. The directors accordingly, by the secretary, 
employed brokers to place the debentures; and the 
brokers prepared and issued a prospectus bearing the 
name of Bell, amongst others, containing statements as 
to the company which were false to the knowledge of 
the brokers, and which induced the plaintiff to sub- 
scribe and pay for debentures. None of the state- 
ments were made by Bell personally or by his personal 
authority, but they were within the anthority of the 
brokers as agents to make. Bell derived no benefit 
from the fraud. Held (by COCKBURN, C. J., and 
BRAMWELL and BRETT, L. JJ.; COTTON. L. J., diss.), 
that Bell was rot liable to the plaintiff. Judgment of 
Exchequer Division (L. R.3 Ex. D. 32) affirmed so 
far as relates to the defendant Bell, but on different 
grounds, Remarks by BRAMWELL, L. J., on Barwick 
v. English Joint Stock Bank, 15 W. R. 877, L. R. 2 Ex. 
259. 


PRINCIPAL AND AGENT — PAYMENT—ALLOWANCE 
IN ACCOUNT—STOCK EXCHANGE CusTOMsS.—Pearson 
v. Scott.—English High Court, Chy. Div. 26W. R. 
796. Trustees instructed S., their solicitor, to have 
shares standing in their names sold out. S. instructed 
A., astock broker, to sell out the shares, and subse- 
quently, as to some of the proceeds, to make him an 
allowance in account in respect of the same, S. being 
then indebted to A. S. had no authority from the 
trustees, going beyond an authority to receive payment 





in money. A. denied knowledge that the shares were 
not the absolute property of S. Held, onthe evidence, 
that A. had notice that S. was only an agent. Onan 
action by the trustees against A. for the amount allowed 
in account, Held, that there was no payment by A. to 
S. which could bea defense for A. Bridges v. Garrett, 
18 W. R. 815, L. R. 5 C. P. 451, distinguished. Held, 
also, that the Stock Exchange Customs were not a de- 
fense to the action. A custom whereby a London 
stock broker, who has notice that the person instruct- 
ing him is an agent, is bound only to recognize the per- 
son actually employing and instructing him, and to 
obey the directions of that person only as to the mode 
of payment, and as to the application and disposal of 
the proceeds of sale, is unreasonable in the absence of 
knowledfe in the principal. 








ABSTRACT OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. 


January Term, 1878. 


Hon. E. G. RYAN, Chief Justice. 
‘* ORSAMUS COLE, 
“Wo. P. LYON, 

* Davip TAYLOR, 
* HARLOW 8S. ORTON, 


Associate Justices. 


DIVORCE—JURISDICTION OF COURT IN ACTION ON 
BOND TO SECURE ALIMONY.—1. No other court, 
without leave of the court in which a divorce has been 
granted, can take jurisdietion of an action on the bond 
given by order of the divorce court to secure payment 
of alimony; and, upon application for such leave, the 
divorce court may order or withhold payment of the 
arrears in whole or in part, and may grant or refuse 
leave to enforce such payment by action at law upon 
the bond; and the action, when brought with its leave, 
is as subject to its discretionary control as the judgment 
for alimony itself. 2. A judgment in the circuit court 
for arrears of alimony, in an action upon such bond, 
is reversed on the ground that the action was brought 
without leave of the court by which the divorce was 
granted. [TAYLOR, J., dissents, holding: 1. That the 
order of the divorce court requiring a bond implies 
leave to the plaintiff to sue it upon a breach, and no 
further leave is required, though the liability upon the 
bond is limited by any subsequent modification of the 
judgment for alimony. 2. That, if otherwise, the fail- 
ure to obtain leave was merely an irregularity, which 
was waived by defendant’s going to trial on the merits 
without objection on that ground.] Opinion by RYAN, 
C. J.—Guenther v. Jacobs. 


COMMON CARRIER—CARRIAGE OF HORSES—CUS- 
TOM—DEFECT IN CaR.—1. The complaint herein is 
held to go upon defendant’s negligence in causing injury 
to plaintiff’s horses carried on defendant’s railroad, 
and not upon any absolute liability of the defendant 
carrier as an insurer of the property. 2. A railroad 
company may, by express contract, limit its liability in 
the carriage of horses. Betts v. F. & L. T. Co., 21 Wis. 
80. 3. Possession by ashipper of a carrier’s receipt 
for the property, containing special terms, is at least 
prima facie evidence of his assent to them, and in 
most cases may be conclusive. 4. Defendant’s custom 
was to carry horses at the owner’s risk, and at reduced 
rates for that reason; and the letters “O. R.” signifying 
“Owner’s Risk,’”? were upon the receipt given plaintiff 
for his horses, and retained and put im evidence by 
him; and he testifies that he ‘did not see” those let- 
ters, but not that he did not understand their meaning 
Held, that the restricted liability of the company 
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clearly appears from plaintiff’s evidence. 5. The in- 
jury was caused by the breaking of a wheel under a 
freight car in the train, which threw the car containing 
plaintiff’s horses from the track. The track was in 
good order, the wheels had been used for only a short 
time, and, upon inspection after the accident, showed 
no flaw or defect; and there was no evidence, except 
the mere fact of its breaking, which tended to show 
negligence of the company. Held, that there was no 
error in directing a verdict for the defendant. Opin- 
ion by ORTON, J.—Morrison v. Phillip Colby Con- 
struction Co. 


—— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 


[Filed at Springfield, June 24, 1878.] 


JOHN SCHOLFIELD, Chief Justice. 
SIDNEY BREESE, 

“« TT. LYLE DICKEY, 

‘*¢ BENJAMIN R. SHELDON, 
“ PICKNEY H. WALKER. 
“« JOHN M. ScoTT, 

‘“« ALFRED M. CRalIG, 


Hon. 
Ty 


Associate Justices. 


MORTGAGE BY HUSBAND AND WIFE—CERTIFICATE 
OF ACKNOWLEDGMENT.—This was a bill to set aside a 
mortgage made by complainant and wife, and upon 
property of the latter, which contained the usual recitals, 
and, as appeared bya certificate of a justice of the 
peace attached thereto, was acknowledged in due form 
of law by the parties. ‘The main objection urged by the 
complainants to the deed is that the certificate of 
acknowledgment is false, that she never, in fact, 
acknowledged the deed in the presence. of or be- 
fore the justice of the peace. The only evidence con- 
tained in the record to impeach the certificate is the 
testimony of complainant. CRatG, J.: ‘*The ques- 
tion presented assumes this form—can an acknowl- 
edgment of a deed be impeached by the uncorroborated 
testimoney of the grantor? A like point has been be- 
fore us in other cases. In 76 Il. 611, where a like ques- 
tion arose, it was said: ‘To impeach such a certifi- 
cate the evidence should do more than produce a 
mere preponderance against its integrity in the bal- 
ancing of probabilities.’ See also 62 Ill. 524. In this 
record the testimony is clear that Sanborn, the mort- 
gagee, acted in perfect good faith; he neither con- 
spired with the husband of the complainent or the 
officer who took the acknowledgment. * * * 
Under such circumstances, to hold that the deed could 
be impeached by the uncorroborated testimony of 
complainant, would be establishing a precedent of the 
most dangerous character, which we are not prepared 
to sanction. The safe rule is, and the one, too, in 
harmony with the authorities, to require very clear 
and satisfactory proof to impeach an acknowledgment 
of a deed or mortgage.” Affirmed.—McPherson v. 
Sanborn. 

CERTIORARI—REVIEWING PROCEEDINGS OF TRUS- 
TEES OF SCHOOLS.—This was a petition for a common 
law writ of certiorari to bring before the circuit court 
the record of the proceedings of the trustees of schools 
in uniting certain school districts. The defendants 
appeared before the circuit court, and, upon motion, 
the court quashed the writ. This decision is assigned 
for error. It is claimed by appellees that the proper 
remedy was not by the common law writ of certiorari, 
but by information in the nature of a quo warranto. 
CRAIG, J., who delivered the opinion of the court, 
says: ‘* The illegal action of the trustees here appears 
upon the face of the proceedings of the board, which 
thecourt could determine by an inspection ofthe record 





containing the action of the trustees. The legislature 
has made no provision for an appeal from the decis- 
ions of trustees of schools for the purpose of review- 
ing their action, where they have created new dis- 
tricts or consolidated two or more districts into a new 
one. Hence arises the necessity for the exercise of the 
common law writ of certiorari. This court has held 
in a number of cases that the common law writ of 
certiorari may issue to all inferior tribunals and juris- 
dictions in cases where they exceed their jurisdiction, 
and in cases where they proceed illegally. See 14 Ill. 
881; 27 Ill. 140; 38 Ill. 103. The rule adopted in the 
cases cited is in harmony with the law as settled in 
England and inthis country. See Diilon on Munic. 
Corp, Sec. 7389. We have, however, been refer- 
red by the defendants in error,to Trumbo y. People, 
75 Ill. 561, as an authority sustaining their position. 
Some expressions may have been used in deciding that 
case from which it might be inferred that the proper 
mode to test the legality of the formation of a school 
district was by information in the nature of a quo 
warranto; but the question whether the legality of 
the action of the trustees of schools could be tested by 
the common law writ of certiorari was not before the 
court and was not decided.”” Reversed and remanded. 
—Miller v. Trustees of Schools. 


TAXATION—BANK STOCK—TANGIBLE PROPERTY— 
DOUBLE TAXATION.—This was an injunction asked 
for by a banking corporation and its stockholders to 
restrain the collection of certain taxes. In the lower 
court the bill was dismissed, and complainants appeal, 
assigning various errors: Ist. That the tax levied 
upon the tangible property, not upon the shares of 
stock of the bank, is invalid; that the same is double 
taxation, and in contravention of the constitution of the 
state. 2d. That the shares of stock are not, under the 
laws of this state, liable to be taxed in the district or 
township where the bank is situated; and, 3d, that the 
bank and shares of stock are only liable to be taxed in 
accordance with the provisions ot the general law and 
its amendments under which the bank was incorpo- 
rated. BREESE, J.: ‘As to the first point, this court 
has repeatedly held that the tangible property of a 
corporation and the shares of stock are separate and 
distinct kinds of property, * * * * both of which, 
under the revenue law, being subject to taxation. See 
76 lll. 561; 18 Wall. 206; 2 Otto, 575. These cases 
hold that such taxation is neither double nor uncon- 
stitutional. As to the second point, that is settled by 
this court in the case of First Nat. Bank vy. Smith, 65 
Ill. 44, where, in discussing the power of the legisla- 
ture to fix the situs of shares of stock in a bank for 
purposes of taxation, it was said, while at common 
law, and, as a general rule, personal property has no 
situs of its own, but follows the person of the owner, 
the rule is one of convenience only, and there is no 
constitutional prohibition on the legislature to change 
the rule, and, therefore, the act of 1867, providing for 
taxing the shares of natiqnal banks, at the place where 
such banks are located, without regard to the residence 
of the owners of such shares, was constitutional and 
valid. As to the third point, the general law and 
amendments under which appellants claim this prop- 
erty should be taxed, have been repealed.” Affirmed - 
—Danville Banking Co. v. Parks. 


Promissory NOTE — WorpDsS “TRUSTEES OF 
SCHOOLS” MERELY DESCRIPTIO PERSONARUM.—In 
1872 A, Band C were the trustees of schools in Cahokia. 
In the fal' of that year it was proposed to construct a 
school house. There was some opposition to this, but 
the majority of the trustees proceeded inthe building 
of it. For that purpose two of the trustees borrowed 
money of a bank to the amount of $200. In March, 


\ 1878, the terms of these three officers expired, and 
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their successors were elected and qualified. In Octo- 
ber, 1873, A and B executed a note, payable to D, for 
the $200, signed by them as ‘‘ School Trustees.”’ This 
note was endorsed by D tothe bank as security. After 
the maturity D was compelled to pay it, and this is an 
action brought by D against the trustees of schools of 
Cahokia, to recover the money paid onthe note. In 
the lower court judgment was given for plaintiff, and 
the trustees appeal. Dickry, J., who delivered the 
opinion, says: ‘It isnot perceived upon what ground 
this judgment can be sustained. The money was not 
borrowed from the bank on the credit of the school 
district, but on the individual credit of these two trus- 
tees. The note does not purport to be one given in be- 
half of the district, but is in such form that, by the 
decision of this court (even if the maker had authority 
to make such note in behalf of the district) no ac- 
tion could have been maintained upon it against the 
corporation known as the ‘**Trustees of Schools.” A 
and B, by their note, charged themselves personally. 
The words ‘ School Trustees” are simply descriptio 
personarum, and a false description at that, for they had 
ceased to be such trustees before the note was made. 
D, when he indorsed the paper, charged himself as 
security for the makers of the note. He must look to 
his principals, A and B, for indemnity. If they used 
the money for the district, it is a matter between them 
and their successors.”? Reversed.— Trustees of Schools 
v. Raukenburg. 


DIvORCE—DESERTION.—This was asuit for divorce 
on the ground of desertion. The defense set up and 
relied on was that plaintiff left her by removing tohis 
new home; that she was willing to live with him at 
their old home, but was unwilling to go to the new one, 
etc.; that he was addicted to the use of liquor, and she 
feared tolive alone with himand away from her brother 
and sister, who had lived with them at their old home; 
that she had urged him toremain and live with her and 
her brother and sister, but he refused; that during the 
two years he at one time returned and remained two 
days and one night with her at the old place. The jury 
found a verdict in favor of the complainant, and the 
court rendered a decree granting a divorce, from which 
defendant appeals. WALKER, J., who delivered the 
opinion, says: ‘*In the case of Davis v. Davis, 30 Ill. 
180, the general and well-established rule of law was 
announced that the domicil of the husband is that of 
the wife. This, then, made appellee’s new home ap- 
pellant’s home, and she deserted it and him for the 
period of more than two years without any just cause. 
Under the marriage relation it was her duty to go with 
him, but this she refused to do without justification. 
And this entitled appellee, under the statute, to the 
decree of divorce, unless he has done some act to bar 
his right. Then does the fact that he, within the space 
of two years, went to her brother’s and remained with 
her during one night anda portion of two days, change 
the attitude of the case? After discussing this ques- 
tion, the court say: “It cannot be inferred from that 
single act, nor is there any evidence to show that she 
agreed or intended to permanently resume their mar- 
riage relations, or that it was understood that her ab- 
oi might continue.” Affirmed.—Kennedy v. Ken- 
nedy. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


July Term, 1878. 


HON. ALBERT H. Horton, Chief Justice. 
“ D. M. VALENTINE, 


“ D. J. BREWER, | Associate Justices. 


CONTINUANCE— FORECLOSURE OF MORTGAGE — 
PRACTICE—EVIDENCE.—1. Where a motion for con- 








tinuance was made on the ground of an absent witness, 
and the only proof of diligence is the statement of the 
party that the witness promised to attend. and there is 
no showing of any attempt to use the legal means to 
obtain his testimony: Held, that the motion was prop- 
erly overruled. 2. Where the petition in an action on 
anote and mortgage showed that the mortgage con- 
tained a stipulation that, on the failure to pay any in- 
terest when due, the principal should immediately be- 
come due and payable, and alleged a failure to pay in- 
terest, by reason whereof “the whole amount of 
money became due and payable and the said deed had 
become absolute,” and the answer denied under oath 
the execution of the note and mortgage, and this was 
the issue really tried: Held, that a judgment for the 
plaintiff will not be reversed, although the petition 
failed to contain the specifie allegation that no portion 
of the money had been paid, or that the same was at 
the time of filing still due and owing. 3. The avknowl- 
edgment of a deed is prima facie evidence of its exe- 
cution, and a deed properly acknowledged may be 
given in evidence without further proof, although its 
execution is denied under oath in the answer. 4. Com- 
munications from a client to his attorney are privileged 
and inadmissible in evidence, exeept so far as the client 
voluntarily offers himself as a witness concerning 
them. Opinion by BREWER, J. Affirmed. All the 
justices concurring.— Wilkins v. Moore. 


RAILROAD SUBSCRIPTION BY COUNTY BOARD— 
Vorp ACTS OF COUNTY COMMISSIONERS— ILLEGAL 
Bonps.—Where the record shows that in September, 
1871, a vote was had, by which the county board was 
authorized to subscribe to the capital stock of a certain 
railway company, and to issue the bonds of the county 
in payment therefor, and in September, 1873, two of 
the members of such board met in a supposed special 
session, but without any previous request or call there- 
for, and without any notice thereof to the third mem- 
ber, although he was present in the county and could 
easily have been served with notice, and this was nota 
regular session or an adjourned session of the board, 
and these two members, at such session, passed reso- 
lutions directing a subscription to the capital stock of 
said railway company, and also directing the issuance 
of certain county bonds, to be deposited with the state 
treasurer, to be held by him in escrow until certain 
conditions should be fulfilled by the railroad company, 
and then to be delivered to such company, and such 
subscriptions were so made and the bonds were so is- 
sued and deposited: Held, upon the foregoing facts, 
that said subscription and said bonds are not legal and 
binding obligations upon the county, and that the 
county may maintain an action to set them aside and 
eancel them. Opinion by BREWER, J. Reversed. All 
the justices concurring.—Commrs. of Anderson Co. v. 
Paola & Fall River Railway Co. 


NEGLIGENCE—STOCK Law OF 1874 — ATTOKNEY— 
Frers.—The track of the railroad company being un- 
fenced two mares belonging to E got on to it and, 
walking along, attempted to cross a bridge. The 
bridge being built of ties, with open spaces between, 
their legs slipped into these open spaces and the ani- 
mals became fastened in the bridge, receiving certain 
injuries therefrom. There was negligence, as the jury 
found, on the part of the company in the construction 
of the bridge, causing these injuries. Afterwards, a 
train approaching finds the animuls still fastened in 
the bridge. The train men proceed to remove them 
therefrom, and in so doing the animals sustained still 
further injuries. Held, that the iajuries done in re- 
moving the animals from the track were done in opera- 
ting the road, within the meaning of the law of 1874, 
concerning injuries to stock. Held, further, that the 
injuries resulting from the animals falling into the 
bridge was not within the scope of that act, although 
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the company might be liable therefor on account of its 
negligence. And, further, that where there was noth- 
ing in the record by which this court could apportion 
the damage resulting from these two different injuries, 
no apportionment could be made of attorneys fees al- 
lowed on the total recovery, and they must be stricken 
out altogether. Opinion by BReweEr, J. Modified. 
Valentine, J., concurring. Horton, C. J., not sit- 
ting, having been of counsel in the court below.—A., 
T. & 8S, F.R. R. Co. v. Edwards. 


BILLS OF LADING—ESTOPPEL.—Where the agent of 
a railroad corporation, which is engaged as a common 
carrier, has authority to receive grain for shipment 
over its road, and issue in the name of the corporation 
a single bill of lading for each consignment received, 
on September 4th, 1876, received 23,000 pounds of 
wheat for transportation to St. Louis, Mo., and at the 
instance of the shipper, issues in the name of the cor- 
poration two original bills of lading, of the same terms, 
tenor ana effect, for the wheat, and each of which shows 
the receipt of 23,000 pounds of wheat and its consign- 
ment to the order of the shipper at St. Louis, Mo., and 
the shipper on September 5th, 1876, negotiates one of 
the bills to W, who, as holder of snch bill of lading re- 
ceives all the wheat forwarded to St. Louis, and on 
September 6th, 1876, negotiates and transfers by in- 
dorsement in writing the other bill of lading to the 
Wichita Bank, and the bank, knowing the custom of 
the railroad corporation to issue only one bill of lading 
for each shipment, and relying wholly on the bill for 
its security, accepted the same, advanced money there- 
on of less amount than the value of the wheat called 
for in good faith and in the regular course of business 
and having knowledge of the issuance of the two orig- 
inal bills of lading: Held, that the railway corporation 
is estopped by its statement and promise in the bill 
of lading to deny that it has received the grain men- 
tioned therein, and is liable to theindorsee and assignee 
for its advances made in good faith on the bill of la- 
ding. Opinion by HorTON, C.J. Reversed. All the 
justices econcurring.— Wichita Bank v. A., T. & 8. 
F. R. R. Co. 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MICHIGAN. 


June Term, 1878. 





Hon. J. V. CAMPBELL, Chief Justice. 
* TT. M. COOLEY, 
** ISAAC MARSTON, 
‘“ B. F. GRAVES, 


Associate Justices. 


NEGOTIABLE PAPER—RIGHTS OF TRANSFEREE.— 
Where a promissory note was endorsed by the payee, 
*‘T hereby transfer my right, title and interest of the 
within note to,” etc. Held, That the transferee took 
subject to all defenses that would have been available 
against the payee. Opinion by MARSTON, J.—Aniba v. 
Jeomans. 

MORTGAGOR’S COVENANT WITH GRANTEE TO Pay 
MoRTGAGE—MEASURE OF DAMAGES.—A mortgagor, 
in conveying asmall part of the mortgaged premises, 
covenanted to pay the mortgage when due, but failed 
to doso, and the grantee, though never having paid or 
been called to pay anything because of the mortgage, 
brought suit for the breach, neither averring nor offer- 
ing to prove special damages. Held, that ,he was not 
entitled to more than nominal damages. Opinion by 
GRAVES, J.— Wilcox v. Mussche. 


SLANDER— EVIDENCE — PECUNIARY CIRCUMSTAN - 
CES OF DEFENDANT.—The defendant in a slander 
ease may be asked concerning his pecuniary circum- 








stances at the time of the slander, under cautions from 
the court against allowing the testimony weight be- 
yond what it deserves, and especially against allowing 
it to swell the damages on its own account. The mis- 
chief of slander depends much upon its author’s influ- 
ence and standing, and pecuniary standing is one of 
the important elements considered in determining the 
position of others. Opinion by CAMPBELL, C. J.— 
Brown v. Barnes. 


TROVER BY CO-TENANT OR MORTGAGEE OF CHAT- 
TELS.— Held: 1. That atenant in common of chattels 
may maintain an action of trover against his co-tenant 
after demand made that he be admitted to his rights 
as a co-tenant, and a refusal to recognize such rights, 
coupled with a distinct claim of entire ownership. 
Bray v. Bray, 30 Mich. 479; Webb. v., Mann, 3 Mich. 
139. 2. That a mortgagee of chattels entitled to take 
possession thereof under his mortgage, may maintain 
trover for their conversion. The mortgagee has a suf- 
ficient property to enable him to take possession as 
against the mortgagor and those claiming under him, 
as well as against strangers to the title. Harvey v. 
McAdams, 32 Mich. 472. Opinion by MARSTON, J.— 
Grove v. Wise. 





> —— 


OF DECISIONS OF 
COURT OF INDIANA. 


ABSTRACT SUPREME 


May Term, 1878. 


WituraM E. NIBLACK, Chief Justice. 
HORACE P. BIDDLE, 
© ~6JAMES L. WORDEN, 
“ GEORGE V. HowkK, 

“* SAMUEL E. PERKINS, 


Hon. 
“ 


Associate Justices. 


CRIMINAL PRACTICE—SURPLUSAGE IN VERDICT.— 
The crime of manslaughter subjects the party guilty 
thereof to imprisonment, but does not subject him to 
any fine. But when a jury returns a verdict in such a 
case, of imprisonment, and also assesses a fine, such 
fine does not vitiate the verdict, but may be regarded 
as surplusage, and the judgment may be rendered on 
the verdict as if no fine had been assessed. Sucha 
verdict is not an entirety, and the part in reference to 
the fine can be omitted in the judgment, without mod- 
ifying or detracting from that in reference to the im- 
prisonment. Opinion by WORDEN, J.—Veatch v. 
State. 

REVIEW OF JUDGMENT — RIGHTS OF MARRIED 
WomEN. — Complaint for a review of judgment. 
The judgment sought to be reviewed, was founded 
on a promissory note and mortgage, executed by 
Edith A. Emmett and Robert Emmett, and was 
rendered in the usual form of foreclosure, for 
the sale of the premises, etc., and that execu- 
tion issue, as on other judgments for the amount 
remaining unpaid. As‘to Edith, the judgment was 
rendered on default. The ground for review was that 
Edith, at the time she executed the note and mortgage, 
was amarried woman. BippLe,J. (abstract of opin- 
ion): A married woman may interpose the defense of 
coverture to an action against her on her contracts, 
but if she fails to make defense and lets judgment go 
against her by default, she is bound by the judgment. 
But in this case the fact that Edith was a married woman 
whenshe executed the noteand mortgage is shown upon 
the face of the complaint. The mortgage runs “‘ Edith A. 
Emmett and Robert Emmett, her husband, mortgage 
and warrant,” etc. The note and mortgage were nec- 
essary exhibits filed with, and thus became a part of 
the complaint. It appearing, therefore, on the face of 
the complaint that Edith was a married woman at the 
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time she executed the note, the note is void and the 
complaint founded upon it is insufficient to sustain the 
personal judgment rendered against her. The judg- 
ment was open to review.—Emmett v. Yandes. 


aniiitens 
—— 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 





April Term, 1878. 


Hon. T. A. SHERWOOD, Chief Justice. 
“Wo. B. NaPTON, 


“ WaRWICK HouGH, | ss 
“ &. H. NORTON, Associate Justices. 


“ JOHN W. HENRY, | 


Equity — CREDITOR SEEKING SUBROGATION TO 
RIGHT OF SECURITIES GIVEN BY DEBTOR TO IN- 
DEMNIFY DEBTOR’S SURETIES, TAKES SECURITIES 
AS HE FINDS THEM WHEN HE APPLIES TO 
BE SUBROGATED.—The question upon which this 
ease turned, was, whether creditor must not intend to 
take secureties, which the sureties of his debtor had 
originally taken to indemnify themselves, in the con- 
dition in which he finds them when he applies to he 
subrogated to rights of sureties. Creditor’s equity is 
derived through the sureties and not independently of 
them, and he occupies no other position than they do; and 
if they have, in good faith, released, discharged or im- 
paired the value of such securities, before he has taken 
any steps to subject them to his claim, the creditor 
can not justly complain. The sureties, it is true, can 
not alter or impair his right, and, if the securities are 
originally taken, not only to indemnify sureties, but 
also to secure creditor, any action of their’s would be 
powerless to affect him. But if the security is merely 
to indemnify sureties, and creditor desires subrogation, 
it is clearly equitable that he should take them just 
as sureties themselves bold them. Rankin v. Wilsey, 
17 Iowa, 464. Affirmed. Opinion by NaPpTon, J.— 
Logan v. Mitchel. 


DAMAGES — SELLING LIQUOR TO MINOR — AC- 
TION BY PARENT AGAINST DRAMSHOP KEEPER—NOT 
REQUIRED TO STATE KIND OF LIQUOR, NOR TO GIVE 
BOND AS A COMMON INFORMER.—This was an action 
by father against a dramshop keeper for selling in- 
toxicating liquor to his son, and originated before a 
justice of the peace. The petition states that * de- 
fendant at, &., on, &., being then and there a duly 
licensed dramshop keeper, did sell and give to Charles 
A., plaintiff’s minor son, intoxicating liquor, and suffer 
the same to be done about his premises, without per- 
mission of the parents of said minor first obtained. 
Whereupon plaintiff prays judgment against defend- 
ant, for $50, under provisions of section 20 of chapter 
48 of the Revised Statutes.”” Judgment for plaintiff, 
from which defendant appeals, and in circuit court 
moved to dismiss action because it was a suit on a 
penal statute by which the penalty was given to in- 
former, and plaintiff had not given bond as required 
by Sec. 1, Art. 1, Ch. 38, Wag. Stat. Motion overruled. 
At trial, defendant objected to introduction of evidence 
on behalf of plaintiff, on ground that petition was de- 
fective in not stating kind of liquor sold or given to 
minor. Overruled and verdict and judgment for 
plaintiff. Held, (1.) It is undoubtedly necessary to 
state the facts which show that the statute has been 
violated, but sale to minor of intoxicating liquors, 
whatever may have been the particular kind of liquor, 
is declared by the statute to be sufficient to authorize 
parent to recover. The definition of “intoxicating 
liquors ” is given in the law, and it is a matter of evi- 
dence whether plaintiff established charge of sale of 
such liquor tohis minorson. (2.) This is nota quitam 





action, nor is it an action on penal statute, where the 
penalty is given to the informer, so as to require bond 
to be filed under Sec. 1 of Art. 34, of Wag. Stat. p. 
841-2. It is merely a suit for damages, considered by 
the legislature to be a sufficient compensation to party 
aggrieved. Plaintiff is not an informer, within the 
meaning of that term. No such right as is here as- 
serted was given by the act to any one who might think 
proper to present or prosecute what was known to the 
common law as an information. This action is for 
damages, sustained by plaintiff, liquidated by statute, 
and could be maintained by no common informer. 
Plaintitf is responsible for costs as in an ordinary civil 
action. Affirmed. Opinion by NaPTON, J.—Edwards 
v. Brown. 


INDICTMENT — SUFFICIENCY OF, FOR ASSAULT 
WiTH DEADLY WEAPON—INTENT TO KILL NEED 
NOT BE ALLEGED.—The question in this case was the 
sufficiency of the indictment upon which defendant 
was tried and convicted. It is based on 33d See. of 
Art. 2, of Act Concerning Crimes and Punishments, 
lst Wag. Stat. p. 450. It charges that defendant on, 
&e., at., &., “* willfully and feloniously did commit an 
assault in and upon the person of one C, in the peace 
of the state then and there being, and that he, the said 
defendant, a certain pistol, the same being a deadly 
weapon, then and there in his right hand had and held, 
which said pistol was then and there loaded with gun- 
powder and divers leaden bullets, did willfully and 
feloniously point at and upon him, the said C, where- 
by his life was endangered, and under circumstances 
which would have constituted murder or manslaughter 
if death had ensued, &.” Rejecting the last clause, 
“under circumstances, &c.,”? as surplusage, the alle- 
gations of assault with loaded pistol, so as to endanger 
the life of the person assaulted, are sufficiently specific 
under the statute. If one’s life is endangered by an 
act of another, which act is willful and apparently 
felonious, it is immaterial what the purpose of the as- 
saulting party be. To present a loaded pistol cocked, 
to the breast of another, accompanied with threats, as 
was proved in this case, is an act which certainly en- 
dangers life, whether the purpose be to kill, wound or 
scare, and it is unnecessary to allege an intent to kill. 
Jennings v. State, 9 Mo. 863. The facts alleged show 
that ifthe pistol had exploded and death been the re- 
sult, the case would have been murderor manslaughter. 
Affirmed. Opinion by NaPpron, J.—State v. Hays. 





CORRESPONDENCE. 


JURISDICTION OF FEDERAL COURTS IN 
TRADE-MARK CASES. 








To the Editor of the Central Law Journal: 


I note in your last issue a conclusive argument to 
show (what I thought required no argument) that the 
trade-mark law of Congress cannot rest on the copy- 
right clause of the constitution, upon which, however, 
U. 8. District Judge Swing has based it in Duwell v. 
Bonmer, 10 Ch. L. N., 356. 

Several years ago I had some correspondence with 
the trade-mark officials at Washington, in which I 
scouted the idea that the copyright clause justified the 
law, and they disclaimed this as a basis for it, and 
claimed that it rested upon the power of Congress to 
regulate commerce ‘‘ among the several states.” 

Where the trade of the owner of the mark embraces 
more than one state, there may be some color of con- 
stitutionality in the law as applicable to his mark. In 
Gibbons v. Ogden, 9 Wheat. 194-5, Ch. J. Marshall ad- 
mitted that ‘*among” must be restricted to involve 
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more states than one, and that the power to regulate 
commerce *‘ among the several states” does not apply 
to the “exclusively internal commerce of a state.” 
Therefore the trade-mark of a small dealer, whose 
trade is clearly entirely local, would seem to lie out- 
side of the power of Congress. An ingenious lawyer 
would have to work out Mr. Webster’s phrase in the 
above case, that the commerce of the country is a 
“unit,” in order plausibly to justify the trade-mark 
law under the clause giving power to regulate com- 
merce “ among the several states.” 

Congress ought to have the power in question. But 
while disposed to go to the very verge in construing the 
Constitution in favor of national power, I cannot see 
how, under that instrument as it is, the trade-mark 
law in its unrestricted generality, can be justified. 
Clearly, the copyright idea will not do. 

R. McP. SMITH. 

NASHVILLE, Tenn. 








QUERIES AND ANSWERS. 





QUERIES. 

56. PROMISSORY NOTE—NOTICE—NEGLIGENCE.— 
“A executes a note to “B,” payable in bank sixty days 
atter date. Aboutsix months after maturity “ B” sells 
said note for a valuable consideration to “ C,’? and in- 
dorses the same to him without date, and with full 
knowledge that “ A,’ the maker of the note, was in- 
solvent, and without demand for payment. Sometime 
afterwards “ C ” sells said note also for a valuable con- 
sideration, and indorses the same to “‘D ” in the same 
manner as above given, without date, also with full 
knowledge of theinsolvency of the maker. ““D ” makes 
a demand inashort time after he became the owner, 
and the note was duly protested by the bank at which 
it was made payable. “ D” sues “A,” “B” and *C” 
jointly, which he has a right to do under the statute of 
Colorado in cases of this kind. Can the defendants 
maintain a defense upon the ground of negligence 
or want of diligence upon the part of ‘‘D” in making 
demand, protest, etc.? And how soon should notice of 
protest begin, if at all, in cases of this kind, with full 
knowledge of insolvency, etc., as above stated? 

Pueblo, Col., August 29, 1878. Cc. M. P. 





57. NOTE PAYABLE IN PART IN IMPROVEMENTS.— 
A note is executed for the rent of a farm for the year 
1877, in the following words: ‘ Onthe 25th day of De- 
cember, 1877, we, or either of us, promise to pay H. G. 
B. four hundred and seventy-five dollars, for the rent 
of his farm for the year 1877. Seventy-five dollars to 
be paid on said rent in improvements to said farm, and 
allowed as a credit on said note. January Ist, 177. 

(Signed) I. N. T. 
and T. J. T.” 

The note is past due and no improvements have been 
made, and the landlord has brought a suit to recover 
the whole amount of said note, claiming in his petition 
that the $75 referred to is payable in money. Can he 
recover? and are the tenants bound to pay the money 
that the note stipulates shall be paid in improvements? 
The note is the only contract between them, and de- 
fendants have never refused to make improvements. 

Winchester, Ky. S. M. B. 





58. HiIGHWAYS—ABANDONMENT.—In the leading 
article in 7 Cent. L. J., 124, occurs this passage: ** But 
where a way is once legally established it is not lost 
by mere non-use unless accompanied by acts showing 
an intention to abandon.”? Can a way be lost by an 
abandonment, however clearly manifested, otherwise 





than by a properly executed deed of release, where it 
is unaccompanied by adverse use for the proper time, 
or by such circumstances as estop the owner of the 
way from disputing the abandonment? To state a 
specific case, A is the owner of a way over B’s land 
and gives notice to B that he abandons the way and 
will have nothing more to do with it, and, afterwards, 
does not use the way, say, for 25 years. During this 
time there has been no adverse use on B’s part, nor 
has he done anything, as for instance, built a house on 
the way, to estop A from claiming the way. Can A 
claim the way at the end of 25 years, or at any time 
after the notice of the abandonment? * * 





59. A WAS RE-ELECTED TO THE OFFICE of county 
treasurer. On an examination of his books and papers 
for the preceding term, the Board of Supervisors find 
him a defaulter to the amount of $5,000. The board 
then approve his bond for the second term charging him 
thereon with the amount of his defalcation. In view 
of Sec. 690 of the Code of Iowa of 1873, can the sure- 
ties on his bond be held for any delinquencies occurring 
during the present term. M. 





ANSWERS. 
No. 55. 
(7 Cent. L. J. 179.] 
See Brown v. Eaton, 21 Minn. 409, followed in Dick- 
erman y. Ashton, 21 Minn. 5388. In my opinion these 
cases settle the above query. 


St. Paul, Minn. 


E. R. HOLLINSHEAD. 





No. 37. 
[6 Cent. L. J. 499.] 

I have just read the answer of “‘ Kansas” to this 
query in7C. L. J. 159. Lagree with him in the doc- 
trine that a person receiving a portion of the estate 
fund from the administrator, in payment for property 
sold to the administrator in his individual capacity, 
and such person knowing at the time that the fund 
belongs to the estate against which creditors have 
claims, such person would be liable to the estate to the 
amount paid to him; and that, consequently, the three 
sureties on the administrator’s bond, A, B and C, who 
had been sued together with D, the other surety on the 
bond, D being the person who sold property to the 
administrator and received the estate’s money, could 
each recover of D the aliquot part that each was 
obliged to pay, if the money received by D from the 
administrator amounted to the sum of what A, Band 
C, and D were obliged to pay; if the amount so re- 
ceived by D were not so much, then A, B and C would 
be entitled to recover in proportion. I do not think it 
makes any difference that the administrator had suf- 
ficient assets to pay creditors aside from the money 
paid to D. I apprehend that the question whether D 
had knowledge that the money paid to him belonged 
to the estate, is the pivot on which the case must turn. 
Knowledge being evidence of fraud will not be pre- 
sumed; it must be clearly proved. 

Grand Rapids, Mich. JOHN MCNAMARA. 





No. 50. 
[7 Cent. L. J. 189.] 

Yes. A mortgagor is under obligation from the 
nature of the mortgage contract to preserve the prop- 
erty pledged for the purposes of the original security, 
and, on grounds of public policy, to insure good faith 
and fair dealing, he is estopped, independent of cove- 
nants of warranty, from denying the existence of the 
lien which he has attempted to create, or defeating its 
enforcement against the property on which it was 
placed. Clark vs. Baker, 14 Cal. 612, and numerous 
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other California authorities, where the question has 
been decided under laws apparently the same as those 
of Michigan. See also 1 Pow. on Mort., 190; 2 Johns. 
Ch. 30; 1 Green, Ch. 412; 2 Sand. Ch. 344. 

Elko, Nev. R. R. B. 








BOOK NOTICES. 





CasSES ARGUED AND ADJUDGED IN THE COURT OF 
APPEALS OF THE STATE OF TEXAS during the lat- 
ter part of the Tyler Term, 1877, and the Galveston 
Term, 1878. Reported by JACKSON & JACKSON. 
Vol. II. St. Louis: F. H. Thomas & Co., 1878. 


To the criminal practitioner, a volume of reports 
containing no less than 165 cases on the luw of crimes, 
decided by a court of almost exclusive criminal juris- 
diction, must of consequence possess great value. The 
series of state reports of which this is the third vol- 
ume is, we believe, the only one which the lawyer in 
this branch of the profession can obtain, with the cer- 
tainty that it contains nothing which will not be of use 
to himin his practice. A court confined in its investiga- 
tions to one branch of the law, must necessarily, in a 
short time, acquire a reputation for its opinions which 
a bench called upon to decide questions without limit- 
ation as to subjects, can hardly possess. For this rea- 
son, the cases in this volume should be of great value; 
for the reason which we have alreadv noted, this series 
should be in the library of every criminal practitioner. 
The present volume is large, containing over 700 pages, 
and is handsomely printed and bound. The opinions 
are, asarule, short and pointed. Their similarity in 
this respect to the English criminal cases is striking. 





SHORT STUDIES OF GREAT LAWYERS. By IRVING 
BROWNE. The Albany Law Journal, 1878. 


This volume of pen sketches of the great judges 
and lawyers of England and America will be opened 
with eagerness by the profession, and will also be laid 
down with regret that there is not more of it. What 
the author calls ‘‘ distilled biography” is really more 
than this; it is instruction and entertainment for a week 
and more, within the compass of a small volume. The 
lives of Coke, Mansfield, Kenyon, Thurlow, Lough- 
borough, Ellenborough, Erskine, Eldon, Romilly, 
Abinger, Brougham, Parsons, Kent,Marshall, Pinkney, 
Wirt, Riker, Story, Webster, Walworth and Choate, are 
to some extent familiarto every lawyer of literary tastes, 
and the biographies of Lord Campbell and others 
are to be found inevery well-stocked library. But the 
sketches before us are so fresh and well drawn that it 
is not possible for any one to read them without both 
pleasure and profit. If we have delayed a notice of 
this book longer than was necessary, it is only because 
w have lingered longer over its pages than is our cus- 

m. 








NOTES. 


JOHN A. INGLIS, Chief Judge of the Orphans Court 
of Baltimore, Md., died on the 26th ult., in his sixty- 
fifth year. Prior to the war he occupied for several 
years a seat on the bench of South Carolina.——The 
number of petitions in bankruptcy filed during the 
two days prior to the expiration of the act, was hardly 
as large as had been looked for.——There has been dis- 
covered among the Assyrian tablets in the British Mu- 
seum, two neatly drawn plans of estates near Babylon. 
The first of these is a deed relating to the sale of some 





land which took place towards the latter end of the 
reign of Nebuchadnezzar. It represents an estate of 
about eight and a half acres in area, and bounded on 
the northern side by the canal of the Goddess Banituo. 
The names of the owners of all theadjacents lands are 
given, and the greatest care is taken in giving the di- 
mensions of these plots of land. The whole is divided 
into three pairs of parallellograms, and check dimen- 
sions are taken to test the accurecy of the work. A 
semi-circular portion on the east side is most carefully 
measured, both radius and circumference being given. 
—The Socialist cases in Russia are now being tried by 
a military tribunal, a conviction being next to impossi- 
ble in the civil courts, where trial by jury is in vogue. 
The scene in Odessa when the verdicts of the military 
tribunal were announced in the recent cases there, is 
described by an English correspondent: ‘It was 10 
o’clock at night when the crowd outside of the court- 
room heard that Kovalsky had been condemned to be 
shot, and his associates had been sentenced to various 
periods of exile and imprisonment. A man, who had 
been present during the proceedings, opened a window 
looking out upon the street and exclaimed: ‘ Now, 
then!’ On this signal there was a sudden movement 
on the part of the crowd, and from several points shots 
were fired in the direction of a company of infantry 
which was guarding the approach to the tribunal. 
Cries of ‘shame’ were heard, and the people were 
called upon to ‘ rise against their oppressors.’ Four 
soldiers were wounded, one of whom died in the night, 
and two persons in the crowd were killed. None of 
the persons who fired upon the soldiers were arrested. 
While this scene was taking place in front of the tribu- 
nal, a lady named Krucovicki was addressing the peo- 
ple on the Marine Boulevard, and calling upon them to 
rise. When an attempt was made to arrest her she 
was defended by her friends.”’ 





THERE are few practioners says the New Zealand 
Jurist, who have not experienced the inconvenience of 
searching a file of the Gazette for a legal notice, a 
proclamation, or an order of council—of great impor- 
tance at the moment, but hopelessly buried in a mass 
of miscellaneous maiter. The search is not always 
successful, and even when successful the feeling left 
behind is not pleasant. The Guzette is no doubt the 
the proper receptacle for these matters, in the first in- 
stance; but as public interests have rendered it neces- 
sary, in the case of advertisements relating to land 
sales, to publish them in the newspapers as well as the 
Gazette, it is equally clear that professional interests 
require the publication of purely legal notifications in 
the Jurist as well as the Gazette. If this course 
were adopted, the profession would not only be re- 
lieved from difficulty as regards a search, but the 
various notices which it concerns them to be acquain- 
ted with would be brought under their notice at once. 
The expense of publishing these notices as advertise- 
ments would be too trifling to form any ground for ob- 
jection. A similar inconvenience might be remedied 
in the same way, in the case of those notices which are 
required to be given under various acts—e. g., the ex- 
ecution of judgments against real estate act, the leases 
and sales of setiled estates, and more especially the law 
practitioners act. There is another view of the matter. 
A recent issue of the Irish Law Times—the only legal 
journal in Ireland—contains some remarks on the lim- 
ited support afforded it by the profession, notwith- 
standing its popularity; and it refers to various legal 
journals in the United States which receive large sup- 
port from the local courts and public authorities in the 
shape of legal advertisements. The publicatfon of law 
reports is surely of too much importance to be left to 
flourish entirely on its own resources, 








